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It All Boils Down 
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The primary function of insurance is 
the prompt payment of all just claims. 


HE AETNA Life Affiliated Companies have paid to and 
for their policyholders more than a billion three hun- 
dred and forty million dollars since organization. 


THE £TNA LIFE INSURANCE COMPANY 
THE ZTNA CASUALTY & SURETY COMPANY 
THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY 


of Hartford, Connecticut 
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of Federal Law 


The Recompiled Federal Digest 


If you have the Federal and Supreme Court Reporter in your 
library, this great compendium of the decisions of the Federal 
Courts will segregate for you, the cases from all courts, on any 
subject under consideration,—saving your time and guarantee- 
ing the certainty of your search. 
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cisions of the Courts of the United States, and enables you to 
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The Recompiled Federal Digest gives you the 
"meat'’ of the decisions of all Federal Courts 
for Over Half a Century. 
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Carnegie Corporation Makes Appro- 
priation for American Law 
Institute 

HE Carnegie Corporation has ap- 
propriated an additional $538,000 
the support of the American Law 
titute. The appropriation was made 
1 meeting of the Board of Trustees 
1 on October 19 The amount is 
vable as follows: $140,500 in 1934 
$132,500 in 1935-36, $113,000 in 
36-37, $88,000 in 1937-38 and $64,000 
1938-39. 
Previous grants by the Carnegie Cor- 
the pam- 
Summary of 


ition referred to in 
let entitled “A Sh 
ertinent Facts” which Institute 
printed to give information about 
undertaking. SI after its or 
nization, the pamphlet states, the In 
tute received a grant $1,075,000 
mm the Carnegie ( oration to fur- 
ther its work. The unt was to be 
yable over ten years but the rate of 
yment was later accelerated in order 
it work in additional subjects could 
roceed simultaneously with those al- 
idy begun. 
‘In 1930,” the statem 
let continues, “the Trustees of 
rporation adopted resolution 
g¢ ‘that the Corporation looks 
itisfaction upon the progress 
he American Law Institute has made 
its work of the restatement of the 
ntinue its part in 
e accomplishment of that great 
portant work.’ Since that time the 
enerosity of the Corporation has pro- 
led the sum of $155,000 annually. 
here are no limitations on these gifts 
xcept that they shall be spent for the 
bjects of the Institute; the entire sum, 


are 


the 


in the pam- 

the 
stat- 
with 
which 


w and wishes to c 


and 


however, by vote of the Council, is 
being devoted to the work on the re- 
statement of the law.” 

It will be recalled in this connection 
that the projects in the field of criminal 
law have been financed through subsi- 
dies from the Rockefeller Foundation. 
There have been three grants—one of 
$60,000 in 1925, one of $57,000 in 1928, 
and a third of $30,000 in 1931. 


Aftermath of Richards Case Decision 
in Missouri 


HE Supreme Court of Missouri, at 

the request of the Executive Com- 
mittee of the Missouri Bar Association, 
has appointed a commission of eleven 
members to “make a thorough investi- 
gation and study of the subject of reg- 
ulation of the practice of law, particu- 
larly with a view of ascertaining its 
most practical and effective scope in 
this State, and to make report thereof 
to this Court on or before April 1, 
1934.” This important step followed 
an informal conference between the 
members of the Executive Committee 
of the Missouri Bar Association, the 
Board of Law Examiners of the State 
and the Justices of the Supreme Court. 
Previous to the conference the Execu- 
tive Committee had met on call from 
President Jesse W. Barrett, for the 
purpose of considering “what action 
should be taken by the Association in 
view of the opinion of the Supreme 
Court in the Richards Case in which 
the Court had declared its power in re- 
spect to regulating the practice of law 
in this state.” At that meeting, accord- 
g to the report in the Missouri Bar 


ing 
J 


ournal for November, “the question 


1 


whether the jurisdiction of the Court 
as announced in the opinion was suffi- 
ciently broad to furnish a basis for Bar 
integration, or to furnish a basis for a 
Bar organization equipped for the many 
activities now carried on by the State 
Association, was discussed. All con- 
curred that since the Court had de- 
clared its exclusive right to regulate 
the practice of law, some machinery 
should be established whereby this 
power could be made effective.” At the 
conclusion of the meeting a resolution 
was adopted requesting the Supreme 
Court to appoint a commission to in- 
vestigate the means of regulating pro- 
fessional matters and to report its find- 
ings and recomendations directly to 
the Court. 

Judge Atwood, who wrote the opinion 
in the Richards Case, presided at the 
conference with the Supreme Court, at 
the direction of Chief Justice Gantt. 
During the discussion, we are told by 
the Missouri Bar Journal, he “stated 
that no new rule was announced in the 
Richards’ case and pointed out that 
while the power to regulate the practice 
of law was judicial, and not legislative, 
nevertheless such power in the har- 
monious coordination of powers neces- 
sary to effectuate the aim and end of 
government may be regulated by stat- 
utes to aid in the accomplishment of the 
object, but not to frustrate or destroy 
the power. He indicated that the Bar 
might deem it advisable to advocate 
legislation such as a Bar Act to aid an 
organized Bar in functioning; that the 
Richards’ opinion did not hold that the 
legislature might not set up machinery 
providing for a Bar organization; and 
that the Legislature, through its police 
power, might assist in setting up an 
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organization in aid of the administra- 
tion of justice.” 

The Court invited the freest expres- 
sion of opinion from all present. Mem- 
bers of the Bar pointed out that pres- 
ent conditions were not satisfactory; 
“that the grievance committees of vol- 
untary associations were without ade 
quate authority or facilities to handle 
grievances, and under the circum- 
stances the work of such committees 
was ineffectual as well as extremely 
burdensome to its members; that there 
was need for the establishment of some 
commission and rules of procedure by 
and through which grievances might 
be heard and disposed of; that such 
matters are sui generis, and the ordi- 
nary procedure provided for civil or 
criminal matters is not appropriate for 
such cases. 

“The discussion primarily concerned 
the establishment of ways and means to 
make effective the power of the Court 
over the practice of law. It was said 
that the disciplinary activities of a Bar 
association were by no means its chief 
objects, and that a Bar organization 
which proposed to carry on such ac 
tivities as the publication of a Bar jour- 
nal, holding Bar primaries, annotating 
the American Restatement of law, con- 
ducting a research pertaining to some 
phase of the administration of justice, 
advocating or resisting proposed legis 
lation, and other activities pertaining 
not purely to the practice of law, might 
require legislative creation; that a Bar 
organization which is nothing more 
than a disciplinary organization is in 
adequate for the profession’s needs.” 

Ten days after the conference the 
Court appointed a Commission com 
posed of the following members: 
Henry S. Caulfield, Chairman, St 
Louis; James FE. Goodrich, Kansas 
City; Brown Harris, Kansas City; Er- 
win W. Clausen, St. Louis; DuVal 
Smith, St. Joseph; Warren L. White, 
Springfield; Grover C. James, Joplin; 
John L. Plowman, Hannibal; Roland 
A. Ziegel, Kirksville; M. E. Ford, 
Maryville; Harry C. Blanton, Sikeston 


Law Offices and the President's Re- 
employment Program 


HE National Recovery Adminis 

tration has given answers to cer- 
tain questions relating to lawyers and 
their employees. 

The National Industrial Recovery 
Act, with its provision for Codes of 
fair competition, of course does not 
apply to lawyers, and the President’s 
Reemployment Agreement does not af 
fect them unless they sign it. How 
ever, as we stated in an editorial in the 
September issue of the JourNAL, there 


is nothing to prevent lawyers from 
conforming to the essential terms of 
the President’s Agreement as to mini- 
mum wages and hours of labor. It 
may be added that there is nothing to 
prevent them from manifesting that in- 
tention by signing it. 

When they do sign it, they are of 
course expected to live up to its terms. 
It is to lawyers who have signed that 
the rulings of the National Recovery 
Administration apply. Following are 
three answers which have recently been 
given: 

“Lawyers who are fulfilling required 
periods of clerkship, prior to their ad- 
mission to the Bar.—A law clerk, within 
the meaning of State Laws requiring a 
clerkship, is in a professional rather 
than a clerical status and is exempt 
from the maximum hours provisions 
but not the minimum wage provision. 
However, lawyers who evade the intent 
of the agreement by using law clerks 
who have passed the Bar Examination 
as filing clerks, stenographers, etc. (in- 
stead of in serving processes, assisting 
in the preparing of briefs, etc.) and 
working them over 40 hours a week, 
are violating paragraph 8 of the Agree- 
ment. This subject has been brought 
up many times and it is highly undesir- 
able to issue a definite ruling on the 
point because of some very difficult le- 
gal problems which would probably re- 
quire a ruling adverse to the intent of 
the agreement. 

“Law student, undergraduate, read- 
ng law in a law office. A student read- 
ing law in a law office does not have to 
be paid the minimum wage if he is not 
an employee. If he is given specific du- 
ties to perform such as preparation of 
briefs, research assignments, etc., they 
are then professional persons employed 
in their profession and although exempt 
from the maximum hours provisions 
are not exempt from minimum wage 
provisions. If they are given clerical 
duties so that in fact they are not ‘em- 
ployed in their profession’ they are not 
even exempt from the maximum hours 
provisions. 

“Professional employees within the 
meaning of paragraph 4 of the Presi- 
dent’s Agreement. Lawyers following 
their profession are not subject to the 
provisions of the President’s Agree- 
ment, being classified as ‘professionals.’ 
However, professionals who are em- 
ployed in their professions are not sub- 
ject to the maximum hour provisions 
but are subject to the minimum wage 
provisions of the PRA or approved 
substitutions. 

“Executive Assistants or private sec 
retaries receiving over $35 per week 
are not intended to be covered by the 
terms of the President’s Agreement or 


approved substitutions. All other en 
ployees of law offices would come wu 
der Sections 2 and 5 of the Agreement 
or approved substitutions therefor 


Nebraska Raises Requirements for 


Admission to Bar 

EW rules for admission to the | 

in Nebraska, effective September 
18, 1933, require the successful comy 
tion of a four-year high school cour 
before the beginning of law study. T! 
applicant is required to register at tl 
beginning of his course of law stud 
unless his course is pursued in one « 
the schools approved by the Ame: 
Bar Association, graduation fr 
which admits the applicant without « 
amination on presentation of his 
ploma. It is provided that study ir 
office shall be for at least forty week 
a year for three years, and shall c 
sist of not less than twenty hours 
week, to be evidence by the certif 
of the student’s preceptor. This act 
of Nebraska in raising its admiss 
requirements reduces the numbet 
states still requiring less than a 
school education for admission to 
bar to eleven. 
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Brazilian Order of Advocates Sends 
Message of Good Will 


AS interesting little ceremony 
held in the headquarters of the 
sociation on Monday, Dec. 11, when D 
Richard P. Momsen, who had arrive 
in this country on board the Graf Zey 
pelin, presented a message of good vw 
from the Order of Advocates of Br 
to the American Bar Association 
Momsen is a member of both the 
zilian organization and the Amer 


Br 


Bar Association. President Evans re 
ceived the letter in person, thanked t 


messenger for his good offices and asked 


him to convey to his Brazilian colleagu 
the best wishes of the Association 
letter follows: 
INSTITUTO DA ORDEM DOS 

BRASILEIROS 

Rio de Janeiro, Oct 

No. 154 
Honorable President 
American Bar Association 
1140 North Dearborn Street 
{ hicago, Ill. 
Dear Mr. President :- 

The visit which our 
Richard P. Momsen, is t 
to the United States on the “Graf Ze 
pelin” affords the Brazilian Bar Ass 
ciation this opportunity sending 
our North American colleagues a mes 
sage of friendship and goodwill an 
assurance of our desire that th 
ments be constantly increase 
the members of the profession and 
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CURRENT EVENTS 


Virginia; and “Integration in a Legis- 
lative Reference Bureau and State Li- 
brary” by Henry M. London, Librarian, 
Legislative Reference Library, Raleigh, 
N. C 

There was a delightful banquet in the 

rge hall of the International House, 
ifter which the meeting and discussion 
continued Addresses were made 
Py 


ere 
Joseph P. Chamberlain, 
of Public Law, Columbia 
ity, New York, N. Y., and by 
Edwin E. Witte, State Legislative 
Reference Library, Madison, Wisc. 
\t a subsequent business meeting of 
he American Association of Law Li- 
ies there were round table discus- 
ns of the expansion of the work of 
\ssociation and the problems of 
ssociation and law school libraries 
report of the Committee on Index 
Journal was presented by Franklin 
Librarian of the Bar Asso- 
tion of the City of New York. The 
contents of the Law Library Journal 


ytessort 
fessor 


livers 


\f-+ 


Poole, 


Law Library News were discussed 
it was agreed that the present pro 
of publication would be 
tinued for the coming year. 


‘edure con 
: . 
cataloging 
at 
Li 


Papers 


subject of 
is discussed at the final 
ch Mr. John T. Vance, L: 
brarian of Congress, presided. 
Dr. C. E. Wire, 
Librarian of the Worcester County Law 
Libr Worcester, Mass., on “Cata- 
loguing Law Libraries of under 50,000 
and by Mrs. Lotus Mitchell 
Library, Messrs. Sullivan 
nd Cromwell, New York, on “Law Li- 
brarianship in Private Offices.” 
The following officers were elected 
the year 1933-34: President, John 
Vance, Library of Congress, Wash- 
D. C.; Ist Vice Pres., Miss 
. Magee, State Library of Lou 
i, New Orleans, La.; 2d Vice 
Hobart R. Coffey, Law School, 
University of Michigan, Ann Arbor, 
Mich.; Secretary-Treasurer, Mrs. Lotus 
Mitchell Mills, Sullivan & Cromwell, 48 
Wall Street, New York, N. Y.; Ex- 
ecutive Committee, the above officers 
D. Klapp, Minneapolis Bar As- 
sociation, Minneapolis, Minn., James C. 
Baxter, Philadelphia Bar Association, 
Philadelphia, Pa.; Fred Y. Holland, Su- 
Court Library, Denver, 
1 Arthur S. McDaniel, Association 
Bar of the City of New York, 
York, N. Y. 
The Annual Joint Banquet the 
ational Association of State Libraries 
d American Association of Law 
ibraries was held Wednesday evening 
S. Godard, State Librarian 
Connecticut, presided as toastmaster 
his was the twenty-eighth banquet of 
at which Mr. Godard 
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Pamphlets in Aid of National Bar 
OTES on Selection 


Program 
“N 
Judges” is the title of a pamph- 


the 

let which has been issued by the Com- 
mittee on Judicial Selection of the Na- 
tional Conference of Bar Association 
Delegates, in aid of the National Bar 
Program. It contains certain brief sug- 
gestions to committees studying this 
subject, notes on various plans which 
have been proposed, a brief outline of a 
debate on Judicial Selection, and a 
Short Bibliography which should prove 
extremely useful. 

“Notes on Unauthorized Practice,” is 
the title of another pamphlet, prepared 
and issued by the Association’s Commit- 
tee on the Unauthorized Practice of the 
Law. It contains a brief statement 
dealing with such subjects as the “Im- 
portance of Attorney-Client Relation- 
ship,” “Kinds of Agencies Which Have 
Engaged in Unauthorized Practice” and 
“Remedies.” It also gives a Bibliog- 
raphy and list of cases dealing with this 
important subject. 

Copies of these two pamphlets may 
be secured on application to the head- 
quarters of the American Bar Associa- 
tion, 1140 N. Dearborn St., Chicago, 
Ill. 


of 


Magazine Survey of National 
Recovery Act 


SURVEY of the National Re- 
with 


covery Act, dealing particularly 

its constitutionality and en- 
forceability, is published in the Har- 
vard Law Review for November. Ac- 
cording to a news release, the article, 
written by Editors of the Review, treats 
many of the legal aspects of the NRA, 
now a subject of conflict among law- 
yers, and lays particular stress upon the 
effect of the new legislation on the 
anti-trust laws and the status of labor. 
We quote further from the news re- 
lease: 

“The constitutionality of the Act, the 
editors state, is largely a question of 
‘judicial psychology.’ They hazard no 
prophecy as to the Supreme Court’s de- 
cision, but conclude that there is no 
insuperable obstacle to its being upheld. 
The emergency caused by the depression 
may be used as a ground for either 
overruling or distinguishing decisions 
which might otherwise serve as a basis 
for overthrowing the act. The article 
prophesies, however, that the codes for 
purely local business—retail trade and 
the like—will be held unenforceable. 

“A considerable portion of the survey 
is devoted to the extent of the modifica- 
tion of the anti-trust laws—a question 
which has been much debated by law- 
vers, The opinion held by many that the 
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anti-trust laws are practically abolished 
by the NRA is repudiated by the Har 
vard Law Review, and it is shown how 
the courts, by adopting a ‘modified rule 
of reason,’ can allow industrial cooper 
ation without opening the door to mon 
opolistic abuses by profiteers. At the 
same time, a warning is issued of the 
possible conflict with state anti-trust 
laws, and the necessity for state 
legislation is stressed. 

“The authors recognize that ‘attempt- 
ing the evaluation of the Act from a 
purely legal viewpoint would be a blind 
refusal to face realities,’ but they point 
out that the NRA will have 
legal as well as economic effects 
cause so much of our law 
flection of 
business standards, any great change in 
those and these standards 
must have a deep effect upon that law. 
When the law is static, conflict with 
the altered economy is_ inevitable 
Where it is flexible, precedents which 
are established will be of the highest 
importance for the future.’ 

“The interesting analysis made of the 
various code provisions have 
been approved shows in striking form 
that high ethical standards are to be 
demanded of industry. Some of the 
regulations which only indirectly affect 
competition—such as that preventing 
theatrical producers from releasing ac 
tors who wish to enter the movies—are 
considered as going beyond the scope of 
the recovery act. An interpretation of 
the statute is advocated which outlaws 
‘cutthroat selling’ without permitting 
interference with all stages of manufac- 
ture and production. Price fixing pro 
visions are thought by the Review to be 
legal, but only when designed to elimi- 
nate economic waste, and not when used 
to unduly increase profits at the expense 
of the consumer.” 
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The Bar on the Air 
HE Minnesota State Bar 
tion, which was a pioneer in radio 
broadcasts of addresses to laymen on 
legal subjects, has begun a new series 
The first was given on Nov. 19, by 
Hon. Gustavus Loevinger and his sub 
ject was “The Courts and the Divorce 
Problem.” Other addresses, ly 
given, or to be given every Sunday 
from 11:45 A. M. to 12 M. over Sta- 
tion WCCO are as follows: 
Nov. 26, 1933, Professor William I 
Prosser, “Is the Law Immoral ?” 
Dec. 3, 1933, Hon. Mathias Baldwin 
“Where Does the Law Come From?” 
Dec. 10, 1933, Hon. Paul W. Guil 
ford, “What Is a Crime?” 
Dec. 17, 1933, Elwood Fitchette, 
“Should the Lawyer Defend the Gang 
ster ?” 


Associa- 


alrea 


Dec. 24, 1933, Fiederick H. Stinch- 
field, Member of Executive Committee 
American Bar Association, “A Lawyer 
on Lynching.” 

Dec. 31, 1933, Hon George F. Sulli 
van, “The Criminal and Uncle Sam.” 

Jan. 7, 1934, Hon. W. W. Bardwell 

The Grand Jury.” 

Jan. 14, 1934, 
Punishment.” 

Jan. 21, 1934, Hon. Clifford L. Hil- 
ton, “The Supreme Court and Techni- 
calities in the Criminal Law.” 

Jan. 28, 1934, Hon. Royal A. 
“John Marshall, Chief Justice.” 

Feb. 4, 1934, Hon. Arthur W. 
over, “When Automobiles Collide.” 
Feb. 11, 1934, Michael J. Doherty, 
What Happens Before Your Automo- 
le Case Gets Into Court?” 

Feb. 18, 1934, Hon. Carlton F. Mc- 
Nally, “The Battle in the Courtroom.” 

Feb. 25, 1934, Hon. John P. Deva 
ney, “Are Lawyers Reactionary ?” 

Mar. 4, 1934, Hon. Harry H. Pete: 
son, “The State as a Litigant.” 

Mar. 11, 1934. Hon. Manley L. Fos 
seen, “Why Make a Will ?” 

Mr. Ben W. Palmer is chairman of 
the Public Relations Committee of the 
Minnesota State Association. This 
committee is responsible for the prepa 
ration of the radio program. 
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Kansas City Bar’s Series 

The Kansas City 

mittee is also to the front this year with 

another series, beginning on Jan. 1, to 

be broadcast over WDAF. The speak 

ers, their subjects and the dates of thei: 
addresses are as follows: 


Bar’s Radio Com 


“America and the New Year,” Hon 
orable Floyd E. Jacobs, President, 
Kansas City Bar Association, 3:30-3:35 
P. M. 
1934, 

“Abraham Lincoln,” Honorable Mer 
rill E, Otis, Judge of the Western Di- 
vision of the Western District of Mis- 
souri, United State Federal Court 
5 :15-5-20 P. M., February 12, 1934. 

“George Washington,” Honorable 
\lbert L. Reeves, Judge for the West- 
ern Division of the Western District of 
Missouri, United States Federal Court, 
5:15-5:20 P. M., February 12, 1934. 

“The Citizen as Protector of Justice,” 
Honorable Kimbrough Stone, Judge, 
United States Circuit Court of Appeals, 
Eighth Circuit, 5:15-5:20 P. M., March 
10, 1934. 

“The 


New Year’s Day, January 1 


Honorable 
William Buchholz, Vice President, 
Kansas City Bar Association, 5:15- 
5:20 P. M., Flag Day, June 14, 1934. 
Mr. Orlin A. Weede is chairman of 
the Kansas City Bar Radio Committee 


American Flag,” 
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Washington Letter 


1266 National Press | 
Washington, D 
Decen bet 1] l 
Decisions on Constitutionality of N 
tional Recovery Act 


O* December 1 Mr. Justice ]« 
Adkins, of the Supreme Court 
the District of Columbia, sustain 
constitutionality of the I 
Act and 
in his decision in the case of Ha 
Victor et al vs. Harold 1 
retary of the Interior. 


The suit was filed by 


National Re 
.) 


ery also the | 


tributors of gasoline at 
ing that the 
be enjoined from interfe 
and 
them prosecuted under the 
Rule 17 of the Petroleu 
issuing and redeeming « 


Secretary 


business from atte 


tomers, which coupons 
in merchandise, usually 
earthenware. Plaintiffs 
were engaged in the distr 
and petroleum, carrying 
local intrastate business 
products at their service 
otherwise.” 
From the 
found as a fact 


evidence, Ju 

“....that the practice of giving 
miums with the sale of gasoline 
commerce in Detroit 
posed a direct burden upon 
commerce and the 
such a practice is to substantially 
unduly obstruct the interstate commer 
between Michigan and other 
gasoline and substantially to 
amount of such interstate « 

The Court, after stating tha 
tion in the case was whether 
ing of premiums by plaintif 
of gasoline in intrastate c 
merce may be regulated or prohibited |! 
Congress because of its 
interstate commerce in gasoline, said 

“In my opinion the answer depet 
upon the commerce clause of the C 
stitution. It is sufficient to 
part of the National 
which purports to be based 
clause. 

“The Nationa) Industrial 
Act of June 16, 1933 

titles. The first, lus 

covery, has ten sections. We are c 
cerned with sections 1 to 7 

“Section 1 is a declaration 

“It declares the 
tional emergency productive of wv 
spread unemployment and disorgani: 
tion of industry, which burdens inte 
state and foreign commerce. It is he? 
by declared to be the policy of Congre 


to remove obstructions to the free fl 


trastate 


necessary etfrect 


ts with tl 


sales 


eftect 


; 


state 


Recovery 


Recove 
divided 
sal Re 


Industria 
in trl 


three 


of Pp oli 


existence Of a nN 





ommerce 


rstate and 
tend to aim amount 


f and to prov 


* general 
ire, (and there follows 
of many 
ed, including the eli 
competitive pr 
cording to the 
National I: 


the state 


things to be accom 


tion of un 


opinion, 
Act 
power to 
that 
g business 


dust Recovery 


not delegate legi itive 
President.”” He further 
iintiff’s method doin 
titutes a method of unfair 
f the Code 


held 


compe 
n forbidden by 


that said Rule is violation of 


lue process clause 
the the 
Committee 
ode stated 
irking space 
and that 
it by prose- 


argument counsel for 
nning and Coordir 
ted by the P 
the giving of free 
a violation of the Rule, 
; would be taken t 
otherwise 


ett len ( 


n or 
The Court took judi 


t that maps and 


otice of the 
id inform 
lling stations 


he makes pur- 


1 are freely giver 


iny motorist whet! 
not and but one 
ertising. 
n holding that the ¢g 
ums by plaintiffs w 
soline in 
prohibited by Congress 
effect upon interstate commerce in 
troleum products, the court cited the 
es of Houston & Texas Ry. Co. v 
S., 234 U. S. 342, (The Shreveport 
ise); Swift & Co. v. U. S., 196 U.S 
and Stafford Wa 258 U. S 
5, the latter involved the 
nstitutionality Packers and 
tockyards Act of 1921, and concluded 
it 


ises or form of 


ving of pre 
their sales of 


intrastate commerce may 


because of 


is the third 
he great bulk 
interstate com- 


“The petroleum industry 
irgest in this countr I 


gasoline does flow 
rce. The function 
as essential to that flow as is the 
issionmen and 
ndustry at the 


lling stations 
function of the « 
ealers in the packit 
tockyards. 

“The only difference of fact is that 

e intrastate function is performed 
uring the various steps in the interstate 

ymmerce and while cattle are being 
processed for sale to the consumerS} 
vhile in the present case the function 

f the distributors is performed after 
nterstate commerce has concluded 

‘But the principle is the same in both 

ases. The intrastate acts come within 

ongressional control if they substan- 
tially affect interstate commerce.” 

After reviewing other cases, 
‘ourt said: 

“In my opinion follows from the 
foregoing decisions of the Supreme 
Court as applied to the evidence in this 
case that the action complained of by 
the plaintiffs is within the power of 


the 


CURRENT EVENTS 


Congress under the commerce clause of 
the Constitution. Therefore, it becomes 
unnecessary for me to discuss the other 
grounds upon which counsel for the de- 
fendant contend that the National Re- 
covery Act may be sustained. 

‘The foregoing opinion is supported 
by recent decisions of a number of trial 
courts. 

“Wallace, Secretary of Agriculture v. 
Packers, Inc., United States 
District Court for the Northern Dis- 
trict of California, St. Sure, D. J.; 
Economy Dairy Co. v. Wallace, Secre- 
tary of Agriculture, 61 W. L. R. 633 
and Capital City Milk Producers’ Asso- 

ation v. Wallace, Equity No. 56113 in 
this court, opinions by Justice O’Don- 
oghue, all involve the Agricultural Ad- 
justment Act. 

“Southport Petroleum Co. v. Ickes, 
Secretary of the Interior, 61 W. L. R. 
577, opinion by Justice Cox of this 
court, and Texas v. Standard Oil Co. 

al in the District Court of Texas, at 
Austin, opinion by Presiding Judge 
Moore, involve the National Industrial 
Recovery Act.” 

The Court stated that he had derived 
substantial aid from the article entitled 
“Some Legal Aspects of the National 
Industrial Recovery Act” XLVII Har- 
vard Law Review (November, 1933, p. 
85) and from the draft of an article by 
Professor Robert A. Maurer to be pub- 
lished in the January issue of the 
Georgetown Law Journal, Volume 
XXII, Issue No. 2, on “Some Consti- 
tutional Aspects of the National Indus- 
trial Recovery Act and the Agricultural 
Adjustment Act.” 

Che validity of the Petroleum Code 
was also sustained in the case of U. S. 
v. Hercules Gas Stations, Inc., decided 
December Ist by the U. S. District 
Court for the Eastern District of New 
York. In this case a fine of $400 was 
imposed upon a plea of guilty in a 
criminal prosecution for violation of the 
petroleum code by a retailer who had 
not signed the code. 

The constitutionality of the National 
Recovery Act was denied by District 
Judge Akerman, of the District Court 
of the United States in and for the 
Southern District of Florida on Decem- 
ber 2nd in the case of J. F. Purvis et al 
etc. v. Samuel Bazemore. That case in- 
volved the code for fair competition for 
the cleaning and dyeing trade and the 
court held that if the National Indus- 
trial Recovery Act “is to be construed 
as authorizing the regulation of a local 
pressing club, then there is no authority 
in the Constitution for the enactment 
of the same.” It was conceded by coun- 
sel for complainants that neither the 
complainant nor the defendant were en- 
gaged in interstate commerce, and with- 
out such concession, the court said, “it 


Caliston 


would require a stretch of imagination 
beyond the power of this court to con- 
ceive that a local industry engaged in 
the pressing, cleaning and dyeing of 
clothes was engaged in interstate com- 
merce. So if the code for this industry 
is to be justified under the Constitution, 
it must be upon the ground that an 
emergency exists which would justify 
Congress in attempting to regulate a 
purely intrastate business, and I can find 
no authority in the Constitution which 
authorizes the National Government in 
any emergency to depart from its con- 
stitutional function and invade the re- 
served power of the States.” The court 
then cited the case of Ex parte Milli- 
gan, 4 Wallace, 120, 121. 

In commenting upon this decision, 
Donald R. Richberg, General Counsel 
for the National Recovery Administra- 
tion, said: 

“T have no criticism to make of the 
decision of Federal Judge Akerman in 
refusing an injunction to a private in- 
dividual who sought to restrain his com- 
petitor from charging prices lower than 
those fixed under the Cleaners» and 
Dyers Code. The court exercised a dis- 
cretion which we can assume was justi- 
fied in the case presented to him for 
several technical reasons. 

“The judge also expressed an opinion 
concerning the National Industriz!] Re- 
covery Act, which was not necessary 
to his decision and this dictum carries 
with it no judicial authority.” 

In stating that the power of the fed 
eral government to regulate local busi- 
ness for the protection of interstate 
commerce had been sustained repeated- 
ly by the Supreme Court of the United 
States, Mr. Richberg cited the cases of 
Wisconsin Railroad Commission v. C. 
B. & Q. Railroad Company, 257 U. S. 
563 and United States v. Ferger, 250 
U. S. 199. 


Correction 


In a footnote to Mr. Jerome Frank's 
article, “What Constitutes a Good 
Legal Education?” in the December 
Journat (p. 723) Mr. Frank was in- 
correctly given the title “Research As- 
sociate, New York Law School.” It 
should have been Yale Law School. 


Binder for Journal 


The Journat is prepared to furnish 
a neat and serviceable binder for cur- 
rent numbers to members for $1.50. 
The price is merely manufacturer’s cost 
plus expense of packing, mailing, in- 
surance, etc. The binder has back of 
art buckram, with the name “American 
Bar Association Journal” stamped on 
it in gilt letters. Please send check 
with order to Journat office, 1140 N. 
Dearborn St., Chicago, Ill. 
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Another book by the author of “Roman Law in the 
Modern World.” 


SHERMAN’'S 


PRINCIPLES AND RULES 
of 
ROMAN READINGS IN 
ROMAN LAW 


by 








vharies P. Sherman, D.C.L., LL.D. 


ex-A't Professor of Roman Law, Yale University Law School; Lecturer on Roman Law 
School of Jurisprudence of William and Mary in Virginia; Professor 


University Law School, Washington, D. C.; Member of the Bar of Connecticut, of Massa 


chusetts, and of the U. S. Supreme Court 
and 


Thomas R. Robinson, D.C.L. 


Bar of the District of Columbia, of Connecticut 


U. S. Supreme Court 


Volume I Now Ready 


It is a collection of nearly 700 excerpts of texts of Roman Law, with English 
translations on opposite parallel pages, synthetically arranged to give from 
the actual original sources of Roman Law a comprehensive treatment of the 
principal subjects of Roman Law, both private and public. 


SpeciAL Features: Use of this book will result in the following triple bene- 
fit: familiarity with the existing sources-texts of Roman Law, appreciation 
of the scientific nature of Roman Law, and an ever-increasing realization 
that Roman Law has survived widely in our modern world. 


Price of Volume I, $6.00 


Vol. II is a Casebook of actual Roman Cases on Roman L: 


uw and is in prep- 
aration by Dr. Robinson, price to be 


announced. 
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THE NEED FOR A CLOSER COORDINATION OF 
THE BAR 


‘ational Bar Program Is Promising Attempt to Bring about a Closer Union—American 
sar Association Assumes to Speak as the Voice of a Continental Bar and It Should 
Therefore Be So Organized as to Be Fairly Representative of Every Section 


and Class of 


Professional Opinion—Body of Representative Delegates 


Chosen from the State Bars Suggested 
aN 


By Hon. Joun W. Davis 


Bar, 
W THAT itter with the law? What is 
wrong with its administration? Why are 
trials so sk nd so uncertain? What is to 

e done about it \re the lawyers as a class be- 
nd the times? | do the unfit, incompetent or 
nworthy worm tl way into the profession? For 
hat reason aré r ineffective? 
Why, in short, does justice walk upon such leaden 
+t? These are questions which not only hot re- 
nded lawyers and laymen are 
rward. They are the shuttle- 
ocks of deba very platform; and the replies 
ving like pe is between the optimists who 
elieve in an easy utopia and the pessimists who 
gazing into the gulf of 


associations so 


mers but sol 
onstantly pu 


ret sadistic plea from 
le spair. 

A candid observer of the lights and shadows 

the picture ll refuse to give himself over to 
either camp. There are many undeniable defects in 
the law Probably there always will be so long 
s it is framed by human hands, and the battle for 
1 just, wise and equal law, impartially administered, 
ike that for freedom, is won but is “be- 
ueathed by bleeding sire In our darkest 
moments, however, let us never forget that in the 
main the system of law under which we live is well 
idapted to the genius of our people and is well-cal- 
ulated to conserve their rights and liberties. It is 
juite as important to preserve this system as it is 
to better it. Without denying that there is room 
for improvement, one may be pardoned a measure 
of distrust towards those who would raze the struc- 
order to rebuild it new 


never 


to son.” 


' 


ture to its 
to suit their own 
It may als as the critics claim, that 
administratio1 the law is a cumbersome 
process, dilatory often, and falling short not infre- 
quently of the attainment of real and substantial 
justice. But even so, one must be careful not to put 
the emphasis in the wrong place. Where faults ex- 
ist, they are due nine times out of ten to the defects 
of those who operate the machinery rather than to 
faults in the mechanism itself. Things cannot be 
mended simply rewriting rules or remodeling 
statutes. To be effective, these changes must be 
accompanied by a betterment of the human agents, 
the lawyers and the judges, by whom the rewritten 
rules are to be applied 

What is wrong with the lawyers and their bar 
associations? If half the things that are said about 


foundations in 


+1 
ne 


Former President of American Bar Association 


them are to be believed, sack-cloth and ashes should 
be their raiment and penitential bread their daily 
portion. One wonders sometimes whether those 
of the legal profession who raise this chorus of self- 
deprecation are not moved, as the proverb has it, 
to acknowledge their faults in order to atone by 
their frankness for the harm they do them in the 
minds of others. Let it be said for the defense, 
without undue boasting, that one may be permitted 
to doubt whether any single class of men gives so 
much thought to public questions and so much un- 
compensated time to the public service as the mem- 
bers of the Bar. In so doing they are not displaying 
some indwelling virtue that lifts them above their 
fellow citizens. Their activity arises from the fact 
thai the very tools of their trade are the body of 
rules society has laid down for itself. A lawyer's 
life is spent in their study, and he cannot if he 
would be indifferent to the source from which these 
rules emanate or to the tides of public opinion with 
which they ebb and flow. If at times the undoubted 
public spirit of the bar seems slow to evidence itself, 
let it be said in excuse, if not in justification, that 
the law is an exacting and merciless profession, 
and lawyers as a class are busy men. Loyalty to 
their clients no less than their own livelihood de- 
mands utter concentration on the problems that 
are brought to them from day to day. Fortunate 
the man who within his allotted hour can satisfy the 
claims of public duty and private service. 

Nor should the defense stop short at the bar 
associations. Quite possibly they have most of the 
defects and perhaps not all of the virtues of their 
membership. Generally speaking, they are as slow 
moving as it is in the power of any composite body 
to be. They lean to discussion rather than to ac- 
tion, and in this fond pursuit they expend an amount 
of energy that seems at times quite disproportion- 
ate to the final issue. They meet, they discuss, 
they resolve, they observe the ritual banquet and 
then disperse until the calendar calls upon them 
to reassemble. Such vitality and effectiveness as 
they display resides chiefly in their officers and 
committees, with whom both responsibility and 
credit for any tangible results must largely rest. 
Yet with all their failings, they have made them- 
selves indispensable, and one need only contemplate 
the state of affairs that would follow their dissolu- 
tion to realize how necessary is their preservation 
and improvement. Can one be mistaken moreover 
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in thinking that within this generation there has 
been a noticeable advance in the make-up and or- 
ganization of bar associations, in their influence, in 
their methods of work, in the tempo of their move- 
ment? And is it not apparent that they have ac- 
complished a real achievement which is 
far from discouraging? The pathway to further 
advance seems to lie — the line of an enlarged 
membership, an increz in responsibility, more 
coordination in action soo a greater concentration 
on specific problems. 

In these days when such 
made to impose a regimental 
one hesitates to suggest any addition to the num- 
ber who must submit to that fate. 
Only the valor of ignorance would propose it to the 
bar, for of all men lawyers are the least promising 
material for the drill-master. The nature of their 
work is such that they rightfully grow accustomed 
to doing it each in his own way. No one yet has 
been so temerarious as to suggest to the profession 
the adoption of a code of unfair competition or a 
regulation of the hours and conditions of labor. 
The Code of Ethics is probably the outer boundary 
of regulatory possibility. Nevertheless, would it 
not be a distinct gain if every lawyer were com- 
pelled by public opinion, if by no severer sanction, 
to enroll as a member of his local bar association ; 
and if to that local association should be confided 
the power and the duty of disciplining its members, 
as a court of first instance, including in its reach 
the penalty of disbarment, subject always to appro- 
priate court review? Under such a regime would 
there not come in time an approach to common 
standards and a heightened esprit de corps every- 
where? 

When one turns to the subject of coordinate 
action difficulties at once appear. Exhortations ad- 
dressed to the legal profession in America and re- 
proaches levelled at the collective bar are by no 
means uncommon. Yet it must be realized that 
the unhappy object at which these exhortations and 
reproaches are aimed largely a rhetorical myth 
The curiously dissevered character of the bar of 
the United States has been the subject of frequent 
comment. It has perhaps no parallel in any other 
country. Forty-eight States, with its own 
standards and its own list of licensees; law schools 
as numerous as the leaves of the forest, and almost 
as diverse ; and a body of law, substantive and pro- 
cedural, that changes with the march of the sun 
and the revolution of the legislative seasons—in 
truth, while there are lawyers a-plenty in America 
there is as yet no American bar. All the more rea- 
son then for diligent effort to bring these scattered 
units into some sort of voluntary cohesion; all the 
more need to promote not only the adherence of the 
individual lawyer to his bar association, but such 
contact between the associations themselves as will 
make it possible to direct their enormous potentiali- 
ties to a common service. 

Organic contact between local associations and 
their respective state-wide bodies is not difficult of 
accomplishment. Indeed in many, if not in most of 
the states it has been measurably achieved. I have 
long been persuaded that a similar contact between 
the State associations and the American Bar Asso- 
ciation should be diligently sought. The discus- 
sions of this subject which have been had in the 


body of 


vast efforts are being 
discipline on society, 


necessitous 


each 


past were admirably summarized by Mr. Philip ] 
Wickser in an address delivered by him before tl 
Conference of Bar Association delegates in 193 
[t is a topic on which much has been said but so f 
little done. The principle was recognized in tl 
creation of the Conference of Bar Association Del le 
gates, but one wonders whether that 
more than a half-way house. 

The point is this. Year by year and more a1 
more the American Bar Association, by reason 
its growth in membership if not otherwise, : 
to speak as the voice of a continental bar. Its cl 
to do so is mere usurpation unless it is so organize 
as to be fairly representative of every class and se 
tion of professional opinion. Can this be said to |} 
its stature so long as the repository of supren 
power and the organ of ultimate expression is mer: 
ly an annual mass meeting; and a mass meeting 
too, whose preponderant numbers are drawn in t! 
very nature of things from the membership nearest 
in mileage to the point of assembly? Distances, w 
are often told by perfervid orators, have disay 
peared with the progress of invention. But th 
still play their part when men are leaving th« 
homes and offices. A viva voce vote in such a gat! 
ering On important questions can only be treated 
a fair expression on the somewhat violent assum] 
tion that lawyers and the opinions of lawyers ar: 
alike the country over. 

No one would be more reluctant than | 
don the essentially democratic character of the 
American Bar Association. Nor do I see why ar 
member in good standing should be denied the 
privilege of the floor at any meeting, annual or 
otherwise. I would preserve in any machinery tha 
might be set up for the purpose the right of every 
member to be heard in the selection of those wh 
are to represent him. But I think the Associatior 
would be strengthened on every side if the right of 
final decision, the power to pledge the opinion, the 
good name and the influence of the Associatior 
were confided to a body of representative delegates 
chosen from the bars of the several states. That 
after all, is the American system in all matters gov 
ernmental. It has right reason and establishe 
practice in its favor. 

A hopeful experiment is being made this yea 
in concentration of effort. One can find little t 
criticise in the list of topics which the Americ 
Bar Association has put forward for co-operativ: 
study and action, in the form of the National Ba 
Program. Criminal Law and Its Enforcement 
Legal Education and Admissions to the Bar, Unau 
thorized Practice of the Law and the Selection 
Judges are all subjects sufficiently important and 
pressing to justify the undivided attention of all the 
bar associations of the country. Out of the press 
some wine must come. May it be the strong draft 
of practical reform, of measured progress, of sane 
and ordered thinking for which the nation thirsts 
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Cleveland Bar Institute Program 


Frank A. Quail, Chairman of the Committee on the Clev 
land Bar Association Institute, announces that Professor ] 
H. Wigmore, Dean Emeritus of the Law School of Northwest 
ern University, will address the Institute on January 24-25-2¢ 
1934. Professor Wigmore will give six talks on the subject 
“Evidence.” Two talks will be given daily, starting at 4 P. M 
and ending at 6 P. M. In the spring a second Institute will be 
given on the subject of “Constitutional Law.” 


+ 





AGRICULTURAL COMPOSITIONS AND EXTENSIONS 
UNDER THE BANKRUPTCY ACT 


neral Assumption Has Been That Section 75 Is Cumbersome and Unworkable, But an Ex- 
amination Shows That If Farmers Wish to Take Advantage of Its Terms, There Is No 
Reason to Hold That a Practical Working Administration May Not Be Developed— 
Ambiguities and Difficulties, Etc. 
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Professor of Law, 


ANKRUPT‘ is society’s method of giving a 
debtor a new start. When the number of em- 
tors become so great that, over 
hroughout certain classes, a con- 
f the population finds itself un- 

ybligations as they mature, a so- 

which is a challege to govern- 
ment. Thus challenged, government has two prin- 
pal alternatives It may either make a straight 
ne reduction of all obligations, including a partial 
repudiation of its own debts, by a currency infla- 
yn, or it may liberalize the bankruptcy provisions. 
Two Federal measures bearing more directly 
pon the problem of the farmers’ existing debts 
ere enacted in 1933. The second of these in order 
| time was the Emergency Farm Mortgage Act 

1933, adopted May 12. Among the numerous 
provisions of this Act was one reducing to 4%% 
for five years the interest on all mortgage loans 
held by Federal Land Banks, establishing a five 

ear moratorium on installments of principal on 

ill mortgage loans in good standing held by the 
Federal Land Banks, and authorizing a $2,000,000,- 

000 increase in the potential amount of long term 
first mortgage agricultural loans which might be 
made by the Federal Land Banks. In addition the 
Land Bank Commissioner was authorized to lend 
to farmers up to $200,000,000, which must be made 
ivailable to him by the Reconstruction Finance 
Corporation, for the purpose of making loans not 
xceeding $5,000 to a person, to farmers on the se- 
urity of first or second mortgages upon real and 
personal farm property including crops. These 
oans may be made for a period not exceeding thir- 
teen years at an interest rate not exceeding 5% 
ind are to be amortized during the last ten years 
f the period. 

The law further stipulates that the amount of 
the mortgage given by any farmer together with all 
prior mortgages or other evidences of indebted- 
ness secured by the farm property shall not exceed 
75% | value found by appraisal made 
under the direction of the Farm Credit Adminis- 
tration. The twelve Federal Land Banks are the 
agents of the Land Bank Commissioner. In actual 
operation the general practice is for a farmer to 
apply to the Federal Land Bank for a first mort- 
gage land bank loan and a second mortgage Com- 
missioner’s loan. All the Act requires is that when 
a Commissioner’s loan is made, the Commissioner’s 
loan, plus prior secured indebtedness shall not ex- 
ceed 75% of the value of the farmer’s property. 
The law does t say that the loan may not be 


barrassed del 
ertain regions OI 
lerable fraction 
le to meet its « 
al problem arises 
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made if other creditors have obligations of the 
farmer secured by the last 25% of his property. In 
the administration of the Act, however, the Farm 
Credit Administration has properly taken the posi- 
tion that it is no advantage to the farmer to receive 
any loan if, after the loan is made, his outstanding 
obligations are substantially equal to the value of 
his property. The Government will not use the 
Commissioner’s funds to make a loan to a farmer 
where it seems obvious that sooner or later 
the Government will have to take over his property. 
This means in short that the Farm Credit Admin- 
istration says to the creditors of a farmer that, in 
addition to a first mortgage land bank loan amount- 
ing to 50% of appraised value of the land and 20% 
of the appraised value of the permanent improve- 
ments, the Farm Credit Administration will make 
a further loan up to $5,000 so that the total ad- 
vances are 75% of the appraised value of the farm- 
er’s real and personal property, provided all the 
farmer’s other creditors, including real estate mort- 
gagees, chattel mortgagees, taxing agencies, con- 
ditional vendors, and unsecured creditors, such as 
merchants, doctors and the like will get together 
and scale down the sum of their obligations to the 
amount of the aggregate of the land bank and the 
Land Bank Commissioner’s advance. In order to 
close loans made after commitments from the agen- 
cies of the Farm Credit Administration, thirty Gov- 
ernors have created state-wide organizations to 
work toward compromise and adjustment on farm- 
ers’ obligations. 

The Emergency Farm Mortgage Act of 1933 is 
specifically tied up with Section 5 of the Bank- 
ruptcy Act adopted March 3, 1933. The first stated 
purpose of the loans by the Land Bank Commis- 
sioner is the following: 

(1) Re-financing, either in connection with 
proceedings under Chapter VIII of the Bankruptcy 
Act of July 1, 1898, as amended (relating to agricul- 
tural compositions and extensions), or otherwise, 
any indebtedness secured or unsecured of the farmer. 

The Act of March 3 adds one chapter, in five 
sections numbered 73 to 77 inclusive, to the Bank- 
ruptcy Act of 1898 without repealing any sections. 
Sections 74 and 75 relate to extensions and com- 
positions. Both sections are open to farmers. 

The general assumption has been that Section 
75 is cumbersome and unworkable. Nevertheless 
the discontent in certain agricultural areas caused 
by the farmers’ burden of debt is so menacing that 
it is worth while to examine Section 75 to dis- 
cover whether it is possible in any way to make it 
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helpful in bringing about an adjustment of farm 
ers’ obligations to something approximating the 
farmers’ capacity to pay. It must be remembered 
that the original Bankruptcy Act was passed be- 
fore the offices of the Leg tive Counsel of the 
House and Senate were created and this Act itself 
is filled with contradictions and ambiguities. No 
one would deny, however, that the Bankruptcy Act 
has on the whole fulfilled the purposes for which 
it was designed. This has been due partly to a 
determination on the part of those concerned with 
bankruptcy administration to make the Act work 
able and partly to a common sense judicial inter 
pretation guided by a liberal appreciation of the 
general purposes of the statute 

While the farmer has a choice of proceeding 
under Section 74 or 75 it seems tha 
is proceeding under either Section he cannot take 
advantage of provisions in the other This is in- 
dicated by the detail in which the privileges of a 
petitioner under either Section are set out. An 
entirely different administrative procedure is pro- 
vided under each Section. Aside from the differ 
ence in fees and expenses which are considerably 
higher under Section 74, the most significant dif 
ference is that there is no provision in Section 75 
for future rent claims.’ 

Critics who claim that Section 75 is unwork- 
able are often content to rest their case against 
the section on its first two paragraphs. These pro 
vide for the appointment in each county of one or 
more referees to be known as conciliation commis- 
sioners. A conciliation commissioner, however, may 
not be appointed except on the petition of at least 


i 


isla 


so long as he 


r 
t 
] 
I 


fifteen farmers. Rule L of the revised General 
Orders in Bankruptcy promulgated by the United 
States Supreme Court effective April 24, 1933, 
states that each petitioner for the appointment of 
a conciliation commissioner must allege that he 
is insolvent and unable to meet his debts as they 
mature as well as that he intends to file a petition 
for relief under the section. The term of the con 
ciliation commissioner is one year \ conciliation 
commissioner must be eligible to be a bankruptcy 
referee and in addition must be a resident of the 
county, familiar with its agricultural conditions and 
not engaged in the farm mortgage business, in 


agricultural finance, in dealing agricultural com 


modities, or in furnishing agricultural supplies 
Assuming that a conciliation commissioner is 

appointed for the county, a farmer may file a peti 

tion stating that he is insolvent or unable to meet 


his debts as thev mature and that it is desirable to 
effect a composition or an extension. With his 


petition the farmer pays $10 the Clerk of the 
United States District Court. This money goes 


into the Treasury of the United States \ concili 
ation commissioner receives a fee of $10 for each 


1 Section 74 is entitled ‘omy tions nd Extensions.” Ir 
paragraph (a) of this Section the term d for the purposes of ar 
extension proposal under this Section” includes claim for future 
rent The same sub-section in d ] creditor states that 
“for the purposes of an extension proposal” one who has a claim 
for future rent is included as a creditor It will be observed that 
both these references to futur ] ti 
with compositions and extensions 
sentence of the Section reads ont 
stitute a provable debt and shall be liquid 1 und section 
this Act.”” Does this sentence efe siot -roposa oO ¢ 

sitions and extensions, or is it : eneral amendment of the whole 
) y Act? Sect 7 : mtair 2 provision regarding 
claims for future rent, bu is nothing of the kind in Sect 
75. The conclusion seems justifie: herefore t future rent claims 
have no standing, except under ction 7 and this is the holding 
of the courts that have passed upon the poir in Re Brooks 
Sample Furniture Co., 9 Am anl ev. 83 Conn., 1933); 
Re Paramount Publix Cor; 1 anl s29 (S. D.. N. Y 
1988); Re James Didia, 9 A unk. Rev : N. ¥.. 1988 


yposals t om 


AMERICAN Bar ASSOCIATION JOURNAL 


case. This fee is paid out of the Treasury 
conciliation commissioner can get nothing 
of tee costs or expenses beyond the $10 item 


The conciliation commissioner must call a meetin, 


of creditors giving them notice of the farmer’s p1 
posal with a summary of the inventory and a 
of the creditors with the amounts due them 
conduct the meeting of creditors, fix a time for tl 
consummation of the extension or composition a1 
in general fulfill the duties of a referee in ban! 
ruptcy (e). In addition he must help any 

in preparing and filing a petition under the 

and must at any time assist the farmer 

ion with the proceedings so that the 

not be represented by an attorney (q) 

provides that he can avail himself of off 
equipment and assistance furnished 

state or federal public officer. The Secti 
not state that he can accept such assistance fro 
a private individual and the federal law has 
tofore been strict in preventing officials 
government from accepting gratuitous 

The expression “public official,” however 
susceptible of liberal interpretation and in th 
cumstances it is unlikely that any complaint we 
be made if a conciliation commissioner accept 
supplies or office space from some private orga 
ization or official committee concerned 
amelioration of the farmers’ financial diff 

The law obviously contemplates that a conciliati: 
commissioner will be a public spirited citizen w! 
is in fact giving his time to a worthy enterprise 
A community leader willing to sacrifice himself 
act as conciliation commissioner might 

the law in a satisfactory way with the cooy 

of some county committee acting under 
ernor’s emergency council on compromise 
justment of agricultural debts. Perhaps i: 
instances it will be possible for the chairman « 
such a county committee to act himself as concil 
tion commissioner. 

The conciliation commissioner has an opp 
tunity to obtain a slight increase in his compensa 
tion, if he is chosen by the farmer and the far 
creditors to supervise the farming operatio 
The law provides that if the creditors de 
supervision the cost shall be borne by thx 
or by the farmer as they may agree. The 
continues with the statement that in no 
shall the farmer be required to pay more tl 
half the cost of such supervision (b) 

The law also provides for a supervi 
ciliation commissioner who is not 
with the supervisor of farming ope 
Only one supervising commissioner 
pointed in any judicial district. 

The farmer’s petition must be filed 
clerk of the federal court but so far as tl 
is concerned he may file it with the county 
tion commissioner who must promptly t1 
to the clerk of the court (c). The 
file an inventory of his property wi 
after the petition has been approved, but the jud 
may extend this time for cause. The it 
filed with the conciliation commissioner 


met 


’ 


sections (c) and (d) relating to the petition and 


inventory both contain several references to 
“petition or answer.” It seems likely 
the references to “answer” in Section 
merely a careless carry-over from Sect 

mav be disregarded. Subsection (c 
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following ct sentence: “If any such peti- 
is filed an order of adjudication shall not be 
red except as provided hereinafter in this Sec 
“Adjudicat presumably means adjudi- 
banl vhile Section 75 deals with 
y ol vho are not to be denom- 
“bankrupt here is nothing thereafter 
Section a t adjudication Congress has 
power to pri e that if a farmer desiring an 
tension or comps on violates the letter or the 
1ay be adjudicated a bank- 
es not say that the farmer 
however, and apparently if 
an extension or composi- 
creditors are merely thrown 
k on t - state remedies unless the farmer 
shes ile ; intary petition in bankruptcy 
After the farmer has filed inventory the 
nciliation com1 ner must call a meeting of 
entitled to a ten day 
creditors may 
xamine the farmer at the first meeting and may 
ppoint a committ to submit to the conciliation 
mmissioner a plementary inventory of the 


editors (e) 


e 
tice (General ) I 3) 


irmer’s estat conciliation commissioner 
en fixes a rea le time within which applica- 


mn for confirn le \fter the 


ng of the } t1 and prior to the confirmation, 


e court is exercise such control over 
he farmer’s propert seems best in the interests 
the farmer a1 Since the con- 
liation commiss and a referee is 
ncluded in the tet yurt’’ the referee has juris- 
ction to decide heth : rol should be exer- 
sed.° The conciliation commissioner must prepare, 
supervise the preparation of, a final inventory 
Since the far I under the law, (q) is en- 
tled to ask the supervisor to help him prepare 
s schedule and entory and since ordinarily a 
irmer cannot | re such papers without assist- 
ce, the practical operation of the section will usu- 
lly depend up preparation of all these pa- 
‘rs in the first tance by the conciliation com- 
itors with the 


| 
ii 


issioner or bi e of the cre 
msent and cooperation of the farmer 

The filing of the petition creates a moratorium 
x the farmer Act (75(o0)) lists five kinds of 
egal proceeding h cannot be instituted after 
the filing of the j tio - if instituted, cannot be 
maintained while tl pending unless spe- 
ial permissio1 > judge after peti 
tion to him 1 heart “Epo yy the con- 
liation commissionet An exception is also made 
n respect to proc ngs for the collection of taxes 
r interest and penalties in respect to taxes and to 


proceedings ting solely property other than 
that used in fa erations or comprising the 
ome or household effec f the farmer or his 
family. Any pet il action against the farmer 
\bviously affects pre ty used in farming op- 
erations. The f the list of proceedings 
vhich must be stay lings for any money 
lemand or f account, real estate 
foreclosures or pt ings for cancellation, rescis- 


nths after the date 
» further extensior 


a custodian 
the law and no 
Moreover it is 
and half the 
harged against 
he cost seems 
therefore if 

he creditors 


sion, or specific performance of agreement for the 
sale of land or for the recovery of the possession 
of land; proceeding to acquire title to land based 
on any tax sale, execution, attachment, or garnish- 
ment; proceedings to sell land in connection with 
any judgment or mechanics’ lien, and seizure, dis- 
tress sale or other proceedings under an execution 
or under any lease, lien, chattel mortgage, condi. 
tional sale, crop agreement, or mortgage.* 

The question arises as to whether, under Section 
75, the enforcement of a mortgage by exercise of 
power of sale is prohibited pending the confirma 
tion or other disposition of the composition or ex 
tension proposal. Section 74(n), after referring to 
Section 1] on the staying of pending suits, author 
izes courts to enjoin secured creditors “from pro 
ceeding in any court.” Section 75 uses the word 
“proceedings” but the prohibition states: “The 
following proceedings shall not be instituted, or 
if instituted shall not be maintained in any 
court or otherwise.” (0). The term “proceedings” 
indicates some sort of formal procedure if not be- 
fore a court at least before some other authority 
whose determination would fix obligations. Most 
of the proceedings listed are obviously court pro 
ceedings, but the language, taken with the use of 
the phrase “or otherwise,” is probably broad enough 
to cover powers of sale under a mortgage. Sub 
section 6, for example, covers sale or other pro 
ceedings, “under conditional sale agreement.” 
The conclusion seems to be justified therefore that 
Section 75 would prevent the enforcement of a 
real or chattel mortgage under a power of sale 
The Section is thus always an emergency remedy 
for a farmer threatened with immediate foreclosure 
in a jurisdiction where he has no right of redemp 
tion after foreclosure sale. 

Either a composition or extension proposal 
may extend the time of payment of secured or un 
secured debts. The Act states that the proposal 
may provide for priorities of payments during the 
period of extension as between secured and un 
secured creditors. Since the lien of secured cred- 
itors must not be disturbed it is obvious that 
whether the proposal is one for composition or 
extension the plan may specify priorities. The 
proposal may also include specific undertakings by 
the farmer and provisions for supervisory or other 
control by the conciliation commissioner over the 
farmer's affairs. The Section specifically demands 
that the farmer receive the same allowances and 
exemptions as were heretofore provided under the 
Bankruptcy Act (j). The exemption provisions of 
Section 6 which are repeated by Section 75 pre 
serve for the bankrupt exemptions prescribed by 
the law of the state in which the bankrupt resides. 

The law sets out the conditions for the con- 
firmation of the composition or extension proposal 
by the court of bankruptcy (g). Since a referee 
is included within the term “court” and since a 
conciliation commissioner is a referee it would seem 


4 Vhese provisions go much beyond Section 11 and are more 
elaborate than the similar subsection in 74. Section 74 merely pro 
vides that in addition to staying suits under Section 11 the Court 
may enjoin secured creditors from proceeding to enforce their claims 
until the extension has been confirmed or denied. 

5. Nothing is said about the enforcement of a pledge and it 
would seem even under a liberal interpretation in the interests of the 
former that a pledgee might proceed to enforce his pledge irrespective 
of the petition for an extension or composition. A farmer is rarely 
a pledgor so that the net result of Section 75 is that whatever the 
final action on the petition for extension or composition, the farmer 
an keep at bay all his creditors including mortgagees for a con 


siderable period 
(Continued on page 36) 
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THE CHANGING CONSTRUCTION OF REVENUE 
LAWS 


Change Which Has Occurred in the Disposition of Courts with Reference to Interpreta 


tion of the Law, and Particularly Revenue 
Extreme as Adopted in Certain States—The 
struction Principles Which Have Specific 


Laws—The English Rule and the Other 
“Rule of Reason’”—Statutory Con 
Application to Tax Laws—Sug 


gestions for Protection of Taxpayers 


By W. 


General and Former Attorney 


T IS of considerable interest to note, and quite im- 
possible to overlook, the obvious change which has 
occurred in the disposition of the courts with refer- 

ence to their office as interpreters of the law, particu- 
larly of revenue laws. Modern authorities recognize 
that it is no longer assumed to be the province of the 
judiciary to evade the mandates of the legislature, but 
on the contrary, that one rule should be followed un- 
varyingly : namely, to seek out and enforce the actual 
meaning and will of the law-making power. Perhaps 
the judiciary in recent tax cases have overshot the mark 
somewhat. Insofar as courts have gone too far, they 
are, of course, fit subjects of criticism. However, ex- 
traneous causes have undoubtedly contributed to a de- 
gree and other modern-day considerations have played 
their part in giving us the rules of construction which 
now govern the application of tax laws 

In any event the degree to which tax law construc- 
tion has become crystalized is gratifying, in view of the 
tremendous importance which revenue laws have gained 
in recent years. In speaking of desirability of a settled 
construction in revenue statutes, Lord Chancellor 
Cairns, many years prior to the involved questions 
which have been presented by the present-day intricate 
revenue laws, in the case of Com’rs of Inland Revenue 
v. Harrison, L.R. 7 H. L. 1, stated: 


“The object must be, above that of all other acts, to main- 


tain them and to expound them in a manner which will be 
consistent, and which will enable the subjects of this country 
to know exactly the charge and burden which they are to sus- 
tain. I think that, with regard to statutes of that kind, above 
all others, it is desirable, not so much that the principle of the 
decision should be capable at all times of justification, as that 
the law should be settled, and should, when once settled, be 
maintained without any danger of vacillation or uncertainty.” 

Little wonder then that the principle of stare de- 
cisis was then perpetually fostered, and when a ques- 
tion of construction of a statute came up a second time, 
even though the court was satisfied that the original 
construction was founded on error, yet it usually recog- 
nized mischief would ensue from a change in the in- 
terpretation and f favored the previous interpretation in 
preference to its own." How extensively we have re- 
tained the forementioned standards can be readily de- 
termined by a brief perusal of the more recent and 
prominent cases which have contributed to settled pre- 
cepts. 

What might be designated as the English rule, 
since it is well settled in England, although many jur- 
isdictions in this country have adopted the same view, 


l Van Loon v. Lyon, 4 Daly (N.Y.) 149 
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benefits the taxpayer in the extreme. th 
any law which imposes a tax or charge upon a subj 
must be strictly construed ; that the intention to imp 
a burden cannot be made out by inference, but n 
in all cases be shown by clear and unambiguous | 
guage; and that all doubts must be resolved agai 
the government and in favor of the taxpayer 
other extreme is represented by the diametrically 
posite view adopted by some states, notably New Jet 
sey, where the court in State v. Taylor, 35 N.J. | 
184, said: 


“In laying the burden of taxation upon the citizens of t 
state, while it must be the object of every just system to equa 
ize this charge by a fair apportionment and levy upon the pr 
erty of all, it is equally the duty of the courts to see that 
one, by mere technicalities which do not affect his substantia 
rights, shall escape his fair proportion of the public expens 
and thus impose them upon others. A liberal construct 
must therefore be given to all tax laws for public purposs 
not only that the offices of government may not be hinder: 
but also that the rights of all 


taxpayers may be equally 
served.” 


The better doctrine, however, lies between thes 
two, and might be considered the “rule of reason,” how 
ever difficult it may be to apply. Judge Cooley stated 
thus (Cooley on Tax’n 272): 


“There must surely be a just and safe medium between 
view of the revenue laws which treats them as harsh enact 
ments to be circumvented and defeated if possible, and a view 
under which they acquire an expansive quality in the hands of 
the court, and may be made to reach out and bring withi 
their grasp, and under the discipline of their severe provisi ons 
subjects and cases which it is only conjectured may have bec 
within their intent. Revenue laws are not to be construe 
from the standpoint of the taxpayer alone, nor of the gover! 
ment alone. Construction is not to assume either that tl 
taxpayer who raises the question of his legal liability under 
the laws is necessarily seeking to avoid a duty to the stat 
which protects him, nor, on the other hand, that the gover 
ment, in demanding its dues, is a tyrant which, while too power 
ful to be resisted, may justifiably be obstructed and defeate: 
by any subtle device or ingenious sophism whatsoever. Ther 
is no legal presumption either that the citizen will, if 
evade his duties, or, on the other hand, that the govern: 
will exact unjustly or beyond its needs. All construction, the 
fore, which assumes either the one or the other, is likely to | 
mischievous and to take one-sided views, not only of the law 
but of personal and official conduct.” 


Ppossn 


The Supreme Court of Connecticut (35 Conn. 565 
speaks to the same effect: 

“A law imposing a tax is not to be construed strictly bk 
cause it takes money or property in invitum (although its pr 
visions are for that reason to be strictly executed), for it 
taken as a share of a necessary public burden; nor liberally 
like laws intended to effect directly some great public object 
but fairly for the government and justly for the citizen, and 
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as to carry out tl itention of the legislature, gathered 
the language used, read connection with the general 
poses of the | | the nature of the property on which 
tax is impos the legal relation of the taxpayer to 
adopted the English rule in dealing 
ion of internal revenue statutes and 
Federal Government but later, 
vithout going so far to the contrary as to hold these 
ederal laws should be construed liberally, the courts 
ncluded that there was no real reason to subject them 
so strict an interpretation but rather, they should be 
nstrued with fairness and justice and in a manner 
uch as to make them accomplish the purpose designed. 
ie Supreme Court in Taylor v. United States, 3 How. 
7, said in substance that while every law which im- 
osed a penalty or forfeiture might in a sense be con- 
dered a “penal law,” yet not every such law must 
e construed strictly in favor of the citizen for some of 
hem were often, and truly deserved to be considered, 
remedial. For instance laws enacted for the prevention 
f fraud, for the suppression of a public wrong, or to 
effect a public gos although they inflict a penalty on 
he violator, are not in the strictest penal laws. 
The court then said that revenue laws should be 
iewed in somewhat the same light, and, as will be 
in reality a definite tendency for 


Earlier 
vith the interpretat 
laws of the 
‘ 


Cases 


istoms 


( 
] 
A 


sense, 


shown below, there 
the courts in construing revenue laws to take the more 
socialized view and subjugate the interests of the in- 
lividual citizen to those of the body politic generally. 
[hey should be, continued the court, construed in such 
1 manner as most effectually to accomplish the intention 
f the legislature in enacting them. We need hardly in- 
quire the general intent of Congress in passing a rev- 
enue act, but the Supreme Court in U.S One Hun- 
lred Barrels of Spi 2 Abb. (U.S.) 305, tells better 
what is meant by the above when it said. 
whole statute, its 
language, and, giving to the 
natural import, to read the 
as will best effectuate the 
intention is the guide 


“It is the duty of the court to study the 
wlicy, its spirit, its purpose, its 
words used their obvious and 
ict with these aids in such a way 
ntention of the legis! Legislative 
to true judicial interpretation.” 

Perhaps we can understand better now those cases 
lecided in recent years, which serve so nobly as an aegis 
to the administrative officers, particularly of the Treas- 
ury Department of the United States, in their determ- 
inations of tax liability, the protection which has been 
thrown about their activities and the freedom which has 
consequently been given them by the courts in the ad- 
ministration of the > laws. 

Without considering the further possible refine- 
ments, statutory construction principles which have spe- 
cific application t laws may briefly be summed up 
as follows :* 

(1) The inte 

(2) Doubt i 
of the taxpayer. 

(3) Those p an exception or exemption 
must establish it as being within the words, as well as 
the reason, of the provisos giving exception. 

(4) The simple method of calculation is preferred. 

2. In a recent decisior yeorge f 
lecided April 11, 1 t United 
Eighth Circuit, stated s establish rules 
tax laws as follows 

(1) “It mray 4 1 the language of a statute 
the legislative body's intent clearly appears it is to be presumed that 
it said what it meant t but . ald construe_a statute in 
such manner as to a surdity or injusti Echols v. Commissioner, 
GG & & & @& i) 1 

(2) “A statute si e reasonably construed to carry out its 

and objects here the meaning is not perfectly clear. Fidelity 
Bank < Trust ommissio , Cea oe a 


revenue 


he law making body is the law. 
1 tax law shall be resolved in favor 


who set up 


Piper, Jr. Levi M. Willcuts, 
States Circuit Court of Appeals, 
of law in interpretation of 


purp SES 
N ational 
(2d) 58. 

(3) “‘A thing may within the let f a statute and not within 


its meaning, at 10t within its letter. The 


(5) The re-enactment of legislation after the con- 
struction of similar legislation by the executive depart- 
ment would seem an approval of such construction. 

(6) A regulation made in pursuance of an act of 
Congress has the force of law. 

Whether the intent of the law-making body ex- 
pressed in (1) above should, in view of recent deci- 
sions, prevail over the second principle of resolving al! 
doubts in favor of the taxpayer, where an ambiguity 
arises on the face of a tax statute, is not readily ap- 
parent from the decided cases. However, it is funda 
mental that the intent of the legislature must be first 
sought from the language employed and other aids as 
to intention cannot be resorted to in absence of am- 
biguity. Construing a doubt in favor of a taxpayer 
probably means then that courts are not at liberty, by 
construction or legal fiction, to enlarge their scope to 
include subjects of taxation not within the terms of the 
law,® and intention of the legislature in event of am- 
biguity cannot be sought from committee reports and 
such outside sources, for it is the unbroken rule of 
Federal courts that no property is subject to taxation 
unless the legislative intent to tax it is clearly made 
manifest.* 

The courts have been most liberal in construing 
the constitutional extent of the powers of taxation of 
the states. With the state practically all-powerful in 
its selection of the subjects of taxation and the amount 
of tax: which shall be levied, the helplessness of the 
citizen demands, for his protection, that if the Legis- 
lature intends to tax him, it shall at least be required to 
say so, in clear and unmistakable terms.‘ (The same 
reasoning now is applied to the Federal taxing power. ) 
And as the court in the cast of American- La France 
Fire Engine Co. v. Riordan, 6 Fed. (2d) 964, perspicu- 
ously states : 


“In the interpretation of statutes levying taxes, the rule is 
well established not to extend their provisions by implication 
beyond the clear import of the language employed or to enlarge 
the operation so as to embrace matters not specifically pointed 
out. Where doubt exists in construction, that construction is 
adopted which is most strongly against the taxing power and 
in favor of the citizens.” 


It would follow then from (1) and (2) above that 
once it is shown beyond doubt, that the subject is one 
of a taxable class within the purview of a statute the 
third rule comes into play that an exception or exemp- 
tion claimed must be established as being within the 
words as well as the reason, of the proviso giving the 


intention of the lawmaker is the law.’ Smythe v. Fiske, 23 Wall. 374, 
350. 

(4) “‘The rule of strict construction will not be pressed so far 
as to reduce a taxing statute to a practical mullit , 3 | nme easy 
one Carbon Steel Co. v. Lewellyn, 251 U. $3 

(5) ‘The rule that tax laws shall’ be construed __— for the 
taxpayers is not a reason for creating or exaggerating doubts of their 
meaning.’ Jrwin, Collector, v. Gavit, 268 U. S. 161 

(6) “The intention of the lawmaker is the law, and must govern 
where it may be deduced reasonably from the language employed. 
Burnet v. Harmel, 287 U. S. 108, 108. 

(7) “Long established departmental practice is entitled to much 
consideration. Commissioner v. Liberty National Bank, (C. C. A. 10) 58 
F. (2d) 57; Fidelity ne —s & Trust Company v. Commissioner, 
(C. C. A. 8) 39 F. (2d) 1. 

3. U. S. v. Wetts, 1 Bond. 580. 

4. Smictanka v. Bank, 257 U. S. 602, 606, 42 S. Ct. 223, 66 L Ed. 
391; United States v. Field, 255 U. S. 257, 262, 41 S. Ct. 256, 65 
L. Ed. 617, 18 A. L. R. 1461; Gould v. Gould, 245 U. S. 151, 153, 
38 S. Ct. 583, 62 L. Ed. 211; Bensiger v. United States, 192 U. S. 38, 
55, 24 S. Ct. 189, 48 L. Ed. 331; Eidman v. Martinez, 184 U. S. 578, 
583, 22 S. Ct. 515, 46 L. Ed. 697; Treat v. White, 181 U. S. 264, 267, 
21 S. Ct. 611, 45 L. Ed. 853; American Net & Twine Co. v. W orthing- 
tom, 141 U. S. 468, 474, 12 S. Ct. 55, 35 L. Ed. 821; Hartranft v 
Wiegmann, 121 U. S. 609, 616, 7 S. Ct. 1240, 30 L. Ed. 1012; United 
States vs. Isham, 17 Wall. (84 U. S.) 496, 504, 21 L. Ed. 728; Central 
R. Co. v. Duffy, 289 F. 354, aoe (3d C. C. A.); Merriam v. United States 
pone F. 851, 855 (2d C. C ; Rudolph v. Knox, 280 F. 1007, wort 5 

D. C. 88; Dayton Ee, Castings &. v. Gilligan (C.C. A.) 277 F. 
oat 'F. 227, 229; Cartier v. Doyle (C. C. A.) 277 F. 150, 152; Rice t 
United States, 53 F. 910, 4 C. C. A. 104 (this court); United States 
v. Wigglesworth, Fed. Cas. No. 16,690 (Justice Story) ; Powers v. 
oa Fed. Cas. No. 11,361 (Justice Nelson). 

See also Eidman v. Martinez, 184 U. s. 


578, 22 S. Ct. 515, 46 
L. Ei. 697; Edwards v. Wabash Ry. Co. (C. C 


A.) 264 F. 610. 
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exception, and any doubt as to the extent of the excep- 
tion must then be resolved in fz vor of the sovereignty® 
for it is an extraordinary grace of the sovereign power 
and to be strictly construed.” It would seem that if a 
statute were to be strictly construed in favor of the 
taxpayer at all it should be so throughout. But here 
the onus probandi is on the taxpayer and he has the 
burden of showing “rpc S that he is within the pro- 
visions of grace. This obv is a violent departure 
from the rule of strict construction and goes rather to 
the other extreme, for the presumption of as 
created must here be incontrovertibly overcome by the 
taxpayer 

We come then to the 

Generally the simple method of calculation is pre 
ferred,* and such refinements in mathematics as alge- 
braic formulae are not to be imputed to legislators. In 
other words, the intendment of Congress is here en- 
tirely the thing, and there is created on that basis the 
proposition that where the requirement of computing 
a tax in a given case de volve s upon administrative offi- 
cers, the method of computation which a plain man 
would understand is the method to be used. This rule 
manifestly favors neither side and probably is unique 
in that it presents no problem of application and is fair 
to everyone. 

There remains then to be 
upon the construction of a statute resulting from the 
meaning assigned by administrative officers. Here 
there is little question that the taxpayer is at a tre- 
mendous disadvantage, for the great body of taxpayers 
is inarticulate and the taxpayers’ contentions in respect 
to a particular departmental construction may remain 
like the voice crying in the wilderness until some one 
taxpayer goes into the courts for a judicial determina 
tion of suspected infringement of rights which are of 
sufficient importance from a monetary standpoint to 
warrant undertaking the costly legal steps to protect 
them. Before one such taxpayer arises to take up the 
common cause a long period may elapse, and it is just 
this lapse of time which gives the departmental con 
struction the weight it re quires to give it the force and 
effect of ae _As the Brewster 7 
Gage, 280 U.S. 327 

“The practical interpretation of an ambigu 
statute that has been acted upon charged 
administration will not be disturbed except for weighty 
Legen v. Davis, 233 U. S. 613, Mar yland Casualty Co., 251 
U.S. 342, Swendig v. Washington Co., 265 U. S. 322.” 


jously 


fourth rule 


considered the influence 


principle is stated 


us or doubtful 


by officers with its 


reasons 


This rule undoubtedly is an extension of the rule 
of contemporaneous construction, held to be en 
titled to “respectful” consideration® and the rule 

tends quite naturally to Departmental Regulations which 
enjoy the additional fortification of being made pur- 
suant to express authority, for as such they are valid 
unless unreasonable or with the statute.’” 
This rule is qualified only where the construction is 
“neither uniform, general, or long continued.”"? Obvi 
ously the rule which holds that a regulation made in 
pursuance of an act of Congress has the force and ef 
fect of law is restricted in its application, for it amounts 


inconsistent 


6. Bank of Commerce + and Finch ( 

U. S., 190 U. S. 148 

7. Milford v. County m7b4 ’ 215 f 55; Accident Co 
v. Pickering (D. C.) 281 F. 53 lavierre ( tral ltegracia, 30 S 
Ct. 598, 217 U. S. 602, i : emne Ratiway Co., 27 
S. Ct. 407, 205 U. S. 10, 51 L. Ed. 681; Ie yne, 24 S. Ct 
388, 192 U. S 418, 48 L. 

8. Edwards v. Slocum, 
264 U. S. 61, 68 L. Ed. 564, 

9. Holy Trinity Church ¢ 
81 U. S, 889, 

10. Fowens Machine 
Grimand, 220 U. S. 506 

11 Red Wing Molting 


to nothing less than a delegation of legislative powers 
and may be in violation of the Constitution unless con 
fined to well defined limits and unless no attempt 
made to extend the provisions of the law in any respe 
or torm., 

The last rule to be considered, 
to be generally accepted, namely, that a reenac 
a statute without substantial change may 
implied legislative approval 
upon it by the 
enforcement,?” 


one whi 


amoul t 


of the constru 

administrative officers anita d 
based on nothing but sheer 

tion. It presupposes that Congress (or othe 

all regulations in 

application by administrative 


body) diligently examines 
tion of law and their 
cials, and if such interpretation of a given | 
law is found to be contrary to the intent of 
ment, the body on its own initiz 
the statute to repudiate the construction plac: 
Conversely, the rule further presupposes that 
utes which are unchanged have been found, in 
of diligent examination of administrative c 

have been interpreted in accord with tl 
of the Anyone convert 
the propensities and idiosyncracies of legisla 
knows that, as a rule, furthe 
truth ; hence, assumption that failure to amen 
of administrative construction is legislative ri 
and approval of the construction of a statut 
ably more often than not, badly amiss. Adn 
officers tend to broaden their own powers by their re 
and, unless a case arises sufficiently 
the regulation is promulgated wherein it is 
payer's overwhelming advantage to procure 
determination as to the justice of the 
construction becomes virtually “lulled into secu 
cording to this rule. This rule seems to have 
more tenacity than its companion piece, the 
urged that a reenactment of a statute in the 
tical terms subsequent to a change in the 
or construction pertinent thereto, is the taci 
of Congress to the regulations or constructi: 
by the administrativ 

Whether the appellate courts have been 

iccept this bit of, what 
a result of organized and persistent Pann 
by government I 


legislative 


meaning legislation. 


me thing is 


lations, 


constru 


e officers. 
seems to be, mat 


whether tl 
moved by considerations of public policy t O 21 
ility to administrative officials in view of 
conditions, is immaterial. The astounding 
now represents generally accepted views 
sion above serves to indicate how far we have 
from the old principles of strict construction 
far we have gone in some respects to the other 
It is apparent that counsel for taxpayers hay 
a disadvantage in that they have had no or 
ified campaign prosecuted in the interest of 
y of construction. Perhaps, not without « 
torce and reason has it been sugge sted tl 
remedy for and preventive against judicial c1 
adverse rules of statutory construction, a body 
sel should be maintained for the benefit of 
such as is maintained for the Government. 
their interests as the courts have assumed th. 
ests are protected by t he legisl: itive branch 
ernment, stated, and in cert 
hard cases where the well def 
statutory I of amic 
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AN APPEAL TO THE AMERICAN BAR 





By the Committee on American Citizenship 





the Committee on American Citi- 
\merican Bar Association, held 
on the 17th day of November, 
consideration to the ever 
reasing change the public mind as to the present 
lue of the Constitution 
The Committee did not attempt to consider the 
plication of the Constitution to current governmental 
licies, and it does not desire to do so now. Opinions 
fer as to the constitutionality of some of the emer- 
ncy legislation, and the Committee has no desire, as 
organ of the an Bar Association, to discuss 
at grave question in this appeal. We are dealing with 
lrift of opinion recent years, for which no party 
solely responsibl 


The Committe 


in 
e Committee gave earnest 


l a meeting of 
zenship of tl 
Washi oT 


lieves that for the last twenty- 
ve years there has been a growing disbelief in the 
lue of our constitutional form of government, and 
at the Constitution cannot long survive any want of 
iith in its essential justice and wisdom. As it is the 
rganic expression of the Union, the Committee viewed 
ith grave concern the fact that some leaders of 
thought, especially in the colleges and universities, are 
treating the moral hority of the Constitution with a 
feeling that borders on contempt. The Committee 
strongly feels that the Constitution is not only the 
best expressior political ideals of the English 
speaking race, but that its destruction would sooner or 
later menace the perpetuity of the Union 

Recognizing the peculiar responsibility of the legal 
profession for the ntenance of the Constitution, the 
Committee decided to appeal to American lawyers to 
exert their influence their several communities to de- 
fend the basic principles of the Constitution, and to 
mpress upon their fellow citizens its infinite impor- 
tance and lasting value. If the American Bar abandons 
the ship, then the Constitution may soon disappear in 
the angry waves of social discontent that are now run- 
ing mountain hig! 

During the World War, the most critical decision 
the Captain of a troop-transport, was 
mmand “Abandon Ship.” The 
ool-headed and experienced man on the bridge never 
rdered the troops to the fragile and tricky rafts and 
ifeboats because rm had subjected the timbers of 
his ship to unusual stresses and strains, nor because 
below decks there was a rumbling of fear aroused by 
the groaning and nding of the timbers as they met 
the force of the st The stresses and strains of 
the desperate depression through which we are passing 
have inspired a sit fear; and the question is being 
bruited from lip to lip, Shall we Abandon Ship? 

The passenger on the ocean liner—the soldier on 
the transport—giv little thought to the beams that 
ire hidden away he hull when the skies are clear and 

tensile strength of the beams is 

is different when the skies 

liner from the 

us wave to the trough of another. 

ns to the grinding of the beams 
staunch and seasoned. 


to be made by 


when to give the c 
] 


the oceans calm ( 
then of little cor rt It 
darken and the hurt 
crest of one mount 
hen the passenger 


icane tosses the 


ind wonders if tl re 


So it is with governments. Liberties are enjoyed, 
and life flows serenely on, under almost any form of 
government in the piping days of peace, or in the long 
and lazy calm of prosperity. It is only when the coun- 
try meets the shock of war, or is lashed by the adverse 
winds of economic depression and unrest, that the 
strength of government meets its ultimate test. It is 
then, and then only, that the liberties of the individual 
are endangered. It is then, in particular, that it be- 
hooves us all to stop and ask, What of this vessel that 
has carried us from an anaemic confederacy to the 
greatest nation in the world? It has weathered the 
storms of civil and foreign war; it has withstood the 
stresses of other depressions and has successfully out- 
lived the growing pains of prosperity; but have the 
strains of a century and a half rotted the timbers in 
the hull? Or was it constructed staunchly enough to 
ride out such a storm as this? 

Nor does the analogy end there. A liner that is 
sea-worthy only in fair weather—one that founders in 
a storm—is worse than worthless. Who would em- 
bark on a boat that could not weather a storm? So, 
too, a form of government that is good enough only 
for fair weather is no government at all. If this 
government of our forefathers, conceived in liberty 
and consecrated to the freedom of its citizens, is not 
staunch enough to weather an economic depression, 
then it is no government at all, and we might as well 
abandon ship. 

The answer will come from the average man—the 
farmer in the fields, the laborer in the shop, the busi- 
ness man in the store on the corner. The courts can 
hold the ship of state on her course; but the passen- 
gers will determine whether the ship will be abandoned. 

That decision involves much. It means much to 
us, the living; it means more to those who will follow. 
If we abandon ship, we leave our liberties behind; no 
longer will we decide as to the work we will do, the 
pursuits we will follow, the God we will worship, or 
the education of our young. No longer will we say 
what we think, nor will accusations longer be judged 
by a jury of our peers. When we abandon ship, we 
must take to the lifeboat of communism, the raft of a 
dictatorship, or plunge directly into the depths of an- 
archy. 

Because that decision is of incalculable importance 
to ourselves and generations yet unborn, it ought to be 
intelligently made. Our hope is that each citizen will 
know something of the timbers that make up the hull 
of our government, so that it cannot be said that a 
staunch and seaworthy vessel was abandoned in the 
midst of a raging storm on the high seas, without some 
knowledge of its construction. 

The genius of a free people has rested upon the 
proposition that “This is a government of laws and 
not of men,”—ancient words immortalized by John 
Marshall in the first of his constitutional opinions. 

In succeeding centuries, our liberty-loving for- 
bears wrung from arbitrary power other personal 
rights; the right to worship his God according to the 
dictates of his conscience came, when seven Bishops 
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defied the power of their King to decree what should 
be said from their pulpits, stood trial for their of- 
fense and were acquitted by a jury; the right to a re- 
lease from prison by the writ of habeas corpus, if a 
charge were not promptly made and speedily tried; 
the right of freedom of speech and of the press; the 
right to be heard as to taxes levied and expenditures 
made—all these and more were the heritage of those 
venturesome souls who crossed the Atlantic in their 
search for new worlds in which to enjoy their hard won 
liberties. 

When the Revolutionary War and the years im- 
mediately following demonstrated that the colonies 
must form a more perfect union, these personal liberties 
were assumed by the framers of the Constitution to be 
so self-evident that they need not be expressed; but 
when the people themselves were called upon to ratify 
the proposed Constitution, they would have none of it, 
unless those liberties were nominated in the bond. And 
so came the first ten amendents—the bill of rights. 
They are indeed a charter of personal liberty, for they 
set apart a field into which Congress itself may not 
intrude. 

Because of these amendments, we may now go to 
the church of our choice; we may say what we think; 
we may follow a vocation to our liking; we may law- 
fully bargain with our neighbors; we may scrimp and 
save, knowing that our savings will be our own; and 
we may educate our children as we think they should 
be. We may not be imprisoned, nor deprived of the 
fruits of our toil, except by the law of the land and 
the judgment of our peers. This is the keel of the ship, 
which some academic theorists would have us abandon. 

The other timbers in the hull serve but as braces 
for the keel. Within a dozen years of the adoption 
of the Constitution, Congress became impatient of the 
restraints imposed upon its powers. No more univer- 
sal or vicious instinct is woven into the frailty of 
human nature than the desire for Power; and Power 
feeds and thrives on Power. Congressmen, given 
power in a iimited field, felt an urge to plough in fields 
forbidden them. So they enacted laws that infringed 
the liberties of the citizen. Called to task, they denied 
that they had crossed the line into the forbidden fields. 
When it was proposed to submit the question of their 
trespass to the courts, they indignantly replied that only 
Congress could determine whether Congress had tres- 
passed ; that no such power was in the courts. A hun- 
dred and thirty years ago the question came before the 
courts, with Congress on the one side and the people 
on the other. The great Chief Justice demonstrated 
to a mathematical certainty that there could be no sanc- 
tuary of personal freedom if Congress could enter it at 
its will; that restraints on Congress would be a mockery 
if there was no power to restrain them; and that if 
Congress did deny the right to a trial by jury, or did 
prescribe a state religion, or did infringe upon the 
freedom of the press, the courts were in duty bound 
to declare that Congress was not empowered by their 
constituents to invade the sanctuary, and acts therein 
were nullities. Through the intervening years, politi- 
cians have sought to throw off the restraints upon their 
ambition to require their neighbors to cast their lives 
in a mold designed by them; various devices have been 
suggested—the recall of decisions, the recall of Judges, 
that the court must be unanimous or nearly so; and 
now by the thin subterfuge that the restraints do not 
operate in time of war or of emergency. 

The argument that constitutional guaranties of 
individual rights are suspended in time of war or great 


emergency is not a new one. It was made with gre: 
force to the Supreme Court of the United States at 
a time when the country was aflame from the Ciy 
War. It had its answer from that tribunal in th 
words: 

“Time has proven the discernment of our anc« 
tors; for even these provisions, expressed in such p! 
English words, that it would seem the ingenuity of n 
could not evade them, are now, after the lapse of m 
than seventy years, sought to be avoided. Those gr¢ 
and good men foresaw that troublous times would aris 
when rulers and people would become restive und 
restraint, and seek by sharp and decisive measures 
accomplish ends deemed just and proper; and tl 
the principles of constitutional liberty would be in peri 
unless established by irrepealable law. The history 
the world had taught them that what was done in tl 
past might be attempted in the future. The Constitu 
tion of the United States is a law for rulers and peopl 
equally in war and in peace, and covers with the shiel 
of its protection all classes of men, at all times, 
under all circumstances. No doctrine, involving mot 
pernicious consequences, was ever invented by the 
wit of man than that any of its provisions can be su 
pended during any of the great exigencies of gover 
ment. Such a doctrine leads directly to anarchy 
despotism.” Ex Parte Milligan, 71 U. S. 2,120. 

While the rights of our people are enshrined 
time of war as in time of peace, it is of course tru 
in any civilized society that the enjoyment of thos 
rights must be consistent with the rights of others 
Freedom of the press confers no license to libel; fre 
dom of contract gives no right to oppress by agreement 
in restraint of trade. “Reasonableness” is the test 
many legislative restrictions on absolute right ; and the 
circumstances of the times may well throw a light on 
what is or is not a reasonable restriction. The courts 
may well be intrusted with a determination of the 
effect of the depression upon the reasonableness of 
legislative fiat; but to embrace the doctrine of suspen 
sion of an absolute right during an emergency is t 
plunge directly into chaos, for it‘is submitted that 
our liberties are only safe in quiet waters when there is 
no attack upon them, and are gone when the clouds 
gather, and Congress can determine when the clouds 
have gathered, we are back where our forefathers wer 
before the struggle for freedom had been won. 

One other of the supporting beams must not pas 
unnoticed. Realizing the vast expanse of the natior 
the right of people to govern themselves was assured 
by leaving to the states all powers except those co! 
ferred by express delegation or reasonable implicatior 
by the Constitution upon the national government. [1 
foreign affairs, in conducting a war, in interstate con 
merce, in a national currency, and other fields of 
national scope, the nation is supreme. But in loca 
government, and all other fields excepting those e 
pressly delegated to the nation, the people govern them 
selves through their city and State governments. Agait 
we find a strong tendency on the part of Congress 
invade the fields reserved to the states; and time and 
time again, the courts have been compelled to protect 
the states against the invasion of the nation. 

This, in very rough outline, is the 
under which we live. Are we prepared to revert to t! 
absolute government of centuries gone by, whet 
the average man had no rights which his government 
was bound to respect? What shall be done will be 
determined by the citizen on foot. For, in the last 
analysis, we have just such a government as we want 


governme! { 





A Sheath fom Mahe bebe 
Za POF i 8 W 


AN APPEAL TO THE AMERICAN BAR 





A , 


A henivis tial 


Appius “ bepinea) Craceng 


Ct lS henirmu Si Melissa 


“deny Ht. vais fhe Suche, 
7 Kh. laden Ha 


mn 


“ 


f the experience 
Eighteenth Amend 
yvernments al not 
n the hearts of the 
It may be 
ng in only 
» be academic, 
to make a 
ped the Bar will 
tion. February 
ersary of the 
took the oath of 
States. 
ymmunity shall 
that notable anni 
both Federal and St 
either in some ci 
auditorium, to wl 
vited, and that ther: 
to show the import 
part that John Mar 
stitution. This w 
gain upon the px 
stitution, not only 
individual, but 
historic toast of 
it must be preserv 
F. D 


JAMES M 


‘ 


abstr 


spec al 


L. BARRET1 


(SEOR 
FRAN 
SAMUEI 


We earnest 


ha i | 


lrew Jackson, “ 





the ages, from Aristotle to the 


ent, teaches us anything, it is that 


on parchment, but are embedded 
ultitude. 
it this Committee is now indulg- 
which, to some, might seem 
therefore your Committee desires 
iggestion, to which it is earnestly 
ive earnest and serious considera- 
1934, will mark the 133rd anni- 
entous day when John Marshall 
e as Chief Justice of the United 
recommend that the Bar in each 
nge for a fitting celebration of 
We hope that the judiciary 
ill invite the Bar to assemble, 
possibly in some larger 
eneral public could be in- 
shall then be delivered addresses 
yf the anniversary and the great 
layed in developing the Con- 
give an opportunity to impress 
the immense value of their Con- 
preserving the liberties of the 
Union itself. Let us recall the 
The Federal Union, 


ideas, 


or 


Oo 
+ 


1 


SmitH, Chairman Emeritus, 
Breck, Chairman, Pennsylvania, 
Jones, Mississippi, 
McDermott, Kansas, 

J. Suttrvan, New York City, 

P. Weaver, Washington. 


Notable Ceremony at Independence, Mo. 


HE ceremony of unveiling of portraits of all 

the judges who have occupied the Jackson 
County Circuit Bench at Independence, Mo., from 
the date of its establishment, March 29, 1827, was 
held on Saturday, November 4, 1933 at the newly 
remodeled County Court House. The portraits 
were placed on the walls of the Circuit Court Room 
at Independence and presentation thereof was made 
by Elmer N. Powell, Kansas City, Missouri, Chair- 
man, and Judge C. Jasper Bell and Hon. Robert T. 
Sermon, Mayor, accepted them on behalf of Jack- 
son County Missouri Court. 


This historic occasion commemorated the 106th 
anniversary of the Jackson County, Missouri Court. 
Memories of old court days when court sessions 
were held in private homes and judges were known 
as Circuit Riders were recalled. 


Relatives and descendants from Missouri and 
border states were present. Five minute tributes 
were paid all these twenty-seven jurists. The 
twenty-seven speakers include former U. S. Sen- 
ator James A. Reed, United States District Judge 
Merrill E. Otis, Hon. Floyd Jacobs, President Kan- 
sas City Bar Association and James H. Harkless, 
former President of Missouri Bar Association. Two 
hundred lawyers from local and state Missouri bar 
were present. 
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Federal Legislation: Money and Banking 


By Cuartes F. Boots, JoHN O’BRIEN, HENRY G. Woop AND GANSON PuRCI 
Office of the Legislative Counsel, U. S. Congress 

CONOMIC conditions produced important currencies of the United States, legal] 

changes in the laws governing the monetary public and private debts. 

system of the country during the first session The paragraph relating to the gold dol 
of the Seventy-third Congress. thorizes the President to fix the weight of the 

The most important changes in the currency dollar, the weight of the silver dollar, and the rati 
laws are contained in Title III of Public No. 10 as_ of the silver dollar to the gold dollar, at the am 
amended by Public Resolution No. 10. Section 43 his investigation shows are necessary to stabi 
of that Act authorizes the President to put into domestic prices or to protect our foreign commer 
effect specified methods of currency expansion and against the adverse effect of foreign currency 
stabilization when he finds, upon investigation, that preciation. The President may provide f 
foreign commerce of the United States is adversely Unlimited coinage of gold and silver at the 
affected by reason of depreciation of foreign cur- S80 fixed. In the case of international agree: 
rencies, or that action under the section “is neces- stabilizing the ratio of the value of gold to 
sary in order to regulate and maintain the parity currency issued by the United States and 
of currency issues of the United States,” or that issued by other governments, the President 
an economic emergency requires an expansion of thorized to fix the weight of the gold dolla 
credit, or that expansion of credit is necessary to cordance with the ratio agreed upon. In 
secure by international agreement stabilization at may the gold content of the dollar be redu 
proper levels of the currencies of various govern- than 50 per centum. 
-ments. Section 45 authorizes the Preside: 

After making any such finding, the President months after May 12 to accept silver 
may direct the Secretary of the Treasury to enter Of the indebtedness of foreign governments 
into agreements with the Federal Reserve Banks United States. The price may not exceed 
and the Federal Reserve Board under which the 4m ounce, and the value of the total an 
Banks will conduct open market operations in ob- cepted cannot exceed $200,000,000. Si 
ligations of the United States or of government- Cates may be issued against the silver 
owned corporations, and they will purchase obli- Section 46 amends the Federal Res 
gations of the United States directly from the 0° as to authorize the Federal Reserve 
United States. The aggregate amount of such ob vote of not less than five members and 
ligations purchased directly (which must be held approval of the President, to declare the 
until the Secretary consents to their sale) is not to Of an emergency by reason of credit expat 
exceed $3,000,000,000. If such acquisitions result duting that time, to increase or deer 
in the suspension of the reserve requirements of balances required to be maintained agait 
the Banks, the tax on reserve deficiencies is not to time or demand deposits. 
apply, and an automatic increase in interest or dis- Public Resolution No. 10 “outlaws” 
count rate is not to occur. The Banks may be re- Clause in contracts. It declares that pri 
quired to take such action as may be necessary in Public obligations (except currency) 
the judgment of the Federal Reserve Board and Obligations which give or purport to give 
the Secretary of the Treasury “to prevent undue 4 Tight to require payment in gold, or in a 
credit expansion.” ; lar kind of currency, or in an amount 

If such agreements with the Banks cannot be the United States measured by a parti 


1 
; 


secured, or if the open market and purchase opera- Of currency, are against public policy, 
tions prove to be inadequate to meet the purposes ¢VeTry obligation to pay money shall be 
of the section, or if additional measures are re upon payment dollar for dollar in any 
quired in the judgment of the President to meet the Tency of the United States which, at tl 
purposes of the section, the President is authorized payment, is legal tender for public and priv 
to direct the Secretary of the Treasury to issue Two very important banking Acts were 
United States notes and the President is further during the first session of the Seventy-third 
authorized to fix the gold content of the dollar. eress, namely, Public No. 1, known as tl 
The United States notes so issued may be used gency Banking Act,” and Public No. 66, 
only for meeting maturing Federal obligations to referred to as the Glass Steagall Act, | 
repay money borrowed and for purchasing United designated as the “Banking Act of 1933 
States bonds or other interest-bearing obligations. of these Acts approves and confirms 
The aggregate amount outstanding at any one time and regulations of the President and the 
cannot exceed $3,000,000,000, and appropriations are of the Treasury since March 4th rel 
provided for an annual retirement of 4 per centum general banking situation (Sec. 1) and 
of the outstanding issue. The paragraph authoriz- powers of the President under section 


ing such notes makes them, as well as all other Trading with the Enemy Act with respect to tran 
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would not be exempt from double liability; and 
where the State law did not permit such exemption, 
or required the unanimous consent of stockholders 
for the issue of such stock, the Corporation was 
authorized to purchase legally issued capital notes 
or debentures of the bank or trust company. The 
term “State bank or trust company” was also ex- 
tended by Public No. 4 to include other banking 
corporations engaged in the business of industrial 
banking and under supervision of the State author- 
ities or the Comptroller. Public No. 56 later au- 
thorized the issue of preferred stock of one or more 
classes and provided that the above-mentioned re- 
quirements as to notice and vote of shareholders 
should not apply with respect to a newly organized 
national bank which had not issued common stock 
and that no such issue of preferred stock should be 
valid until the par value thereof had been paid in. 
This Act also authorizes national banks to amend 
their articles of association so as to give the hold- 
ers of preferred stock control of management in 
certain cases. 

Title IV of Public No. 1 authorizes the Federal 
reserve banks to issue circulating notes similar to 
national bank notes and secured by direct obliga- 
tions of the United States or by commercial paper 
acquired by the banks under the Federal Reserve 
Act. No such notes are to be issued after the 
President proclaims the termination of the emer- 
gency recognized by his proclamation of March 6, 
unless they are secured by bonds of the United 
States bearing the circulation privilege (Sec. 401). 
The authority granted to the Federal reserve banks 
by Public No. 44, 72nd Congress, as extended by 
Public No. 326, to make advances to their mem- 
ber banks on their time or demand promissory 
notes, was continued by Section 402 but the limita- 
tion that such advances should be made only to 
member banks having a capital of not exceeding 
$5,000,000, was removed, as well as the limitation 
that no note accepted for any such advance should 
be eligible as collateral security for Federal reserve 
notes. Direct loans for 90 days by the Federal re- 
serve banks to individuals, partnerships, and cor- 
porations on their promissory notes secured by di- 
rect obligations of the United States were also au- 
thorized, subject to regulations of the Federal Re- 
serve Board (Sec. 403). 

Public No. 4 later added to new section 404 to 
this title of Public No. 1, authorizing direct loans 
upon eligible security by Federal reserve banks to 
non-member State banks and trust companies in 
the States, Territories, and possessions of the 
United States and in the Canal Zone, under the 
same terms that such loans are made to member 
banks, but only after a thorough examination of 
the applicant and with the written approval of the 
State banking authorities, accompanied by a state- 
ment that in their judgment the bank or trust com- 
pany is in sound condition. Each borrower under 
the section is required to comply with the Federal 
Reserve Act and the regulations of the Board during 
the period of its indebtedness, and to maintain the 
reserve required of member banks in lieu of sub- 
scribing to stock. The notes securing such loans 
are made eligible as security for Federal reserve 
bank circulating notes. The power to make such 
loans is to extend during the existing banking 
emergency or until the President declares the sec- 





20 AMERICAN Bar ASSOCIATION JOURNAL 





tion no longer operative, but in no event beyond 
March 24, 1934. 

One of the major purposes of Public No. 66 is 
to restrict the dangerous practices of the banks with 
respect to the making of security loans and the 
buying and selling of securities which, in recent 
years, have resulted in enormous losses through the 
use of their depositors’ resources for speculative 
purposes. The Act seeks to prevent such practices 
in various ways, the chief one being to require 
member banks of the Federal Reserve System to 
divorce the so-called “security affiliates” controlled 
by them or by their offices or stockholders. (For 
the general definition of “affiliate,” see section 2). 
Affiliation by member banks with any such organ- 
ization engaged principally in the issuance, under- 
writing, or distribution of securities is prohibited 
after one year from the date of enactment of the 
Act, and severe penalties are provided for the viola- 
tion of this provision (Sec. 20). Provision is also 
made for the examination of all affiliates of member 
banks (Secs. 5 and 28), for reports of condition of 
such affiliates (Secs. 5 and 27), for the separation 
of the stock certificates of member banks and their 
affiliates, with certain exceptions, so that in the 
future the stock interest in both will not be repre- 
sented by a single certificate, and for the unre- 
stricted ownership, sale, or transfer of member bank 
stock without its being conditioned on ownership, 
sale, or transfer of stock in any other corporation 
except a member bank (Secs. 5 and 18). The Act 
also imposes limitations on future member bank- 
affiliate relations, with certain exceptions (1) by 
limiting the amount of loans or extensions of credit 
to the bank’s affiliates and the extent of the banks’ 
investment in their affiliates’ securities to 10 per 
centum of the capital stock and surplus of the bank 
in the case of any one affiliate, and 20 per centum 
of such stock and surplus in the case of all such 
affiliates, and (2) by making certain requirements 
as to the market value of the collateral securing the 
loans (Sec. 13). 

As a more direct means of separating banks 
from the securities business the Act amends the na- 
tional banking laws and the Federal Reserve Act, 
effective at the expiration of one year, so as to pro- 
hibit member banks from buying and selling “in- 
vestment securities” for their own account except 
under restrictions and limitations prescribed by the 
Comptroller of the Currency, and within certain 
maximum limits, viz: 10 per centum of any issue 
of any one obligor or maker, unless the total amount 
of the issue is not more than $100,000 and not more 
than 50 per centum of the capital of the purchasing 
bank; and the total of all securities of any one 
obligor or maker to be purchased by any bank shall 
not exceed 15 per centum of the paid-in and un- 
impaired capital stock and 25 per centum of the 
unimpaired surplus of the purchasing bank (Secs. 
5 and 16). Exceptions are made, however, with 
respect to dealing in United States, State, and vari- 
ous quasi-governmental obligations, and the stock 
of safe-deposit corporations. No change is made 
in existing law with respect to banks dealing in in- 
vestment securities upon the order, and for the ac- 
count of, their customers. 

Also after one year, (1) persons and institu- 
tions engaged in the issuance, underwriting or dis- 
tribution of securities are to be prohibited from 
receiving deposits; and (2) all persons and institu- 


tions (other than banking institutions or private 
bankers subject to examination and regulation un 
der State or Federal laws) are to be prohibited from 
receiving deposits unless they submit to examina 
tion by the Comptroller of the Currency or Federal 
reserve bank officials and make and publish period 
ical reports of condition (Sec. 21). Member banks 
are prohibited from acting as the medium or agent 
of any non-banking institution or individual in mak 
ing loans secured by stocks, bonds and other in 
vestment securities to brokers or dealers in 
securities (Sec. 11); and provision is made that no 
officer or director of a member bank shall be an of 
ficer, director or manager of any institution engaged 
primarily in the securities business, that no member 
bank shall act as a correspondent bank for any such 
institution, and that no individual or institutio1 
shall act as correspondent for a member bank, un 
less in any such case a permit is issued therefor | 

the Federal Reserve Board (Sec. 32). A further 
restriction on bank directorates is made by sectior 
33 which amends the Clayton Act to provide that 
no director, officer or employee of any bank, bank 
ing association or trust company organized or 0] 

erating under Federal law shall be at the same time 
a director, officer or employee of a corporatior 
(other than a mutual savings bank) or a member of! 
a partnership which makes loans secured by stock 
or bond collateral. 

Authority is conferred on the Federal Reserv: 
Board to fix from time to time the percentage of 
individual member bank capital and surplus whic! 
may be represented by loans secured by stock or 
bond collateral (Sec. 7), and to restrict the power of 
any member bank to borrow on 15-day or 90-day 
paper from the Federal reserve banks if, after being 
warned either by the Board or by the reserve bank 
the member bank increases its collateral loans, or 
loans to dealers, stock exchange members, etc., for 
the purpose of purchasing or carrying securities 
except obligations of the United States (Sec. 9 
General restrictions are also placed upon the ope 
ating policy of Federal reserve banks with a vic 
to limiting extension of their credit for ordinary 
business purposes and to make it clear that their 
resources are not to be used to support speculatior 
(Sec. 3). As a further check against the use of 
depositors’ funds in speculative operations the Act 
prohibits the payment of interest on demand de 
posits, with certain exceptions, and imposes on th« 
Federal Reserve Board the duty of prescribing 
rates of interest on various classes of time deposits 
prohibits discrimination in the payment of savings 
deposits by member banks, and, as a necessary 
incident to the prohibition against payment of in 
terest on demand deposits by member 
amends the postal savings laws so as to permit the 
payment of interest only on deposits subject t 
sixty days’ notice (Sec. 11). The Act also prohibits 
loans by member banks to their executive officers 
(Sec. 12). 

The Act also seeks to restrict the control 
ercised by the group banking system over 
Federal reserve banks through election of director 
by limiting the voting power of member bank 
which are controlled by the same “holding com 
pany affiliate” (Sec. 3). Further control is exer 
cised over holding company affiliates (which are 
defined in section 2(c)) by requiring them to obtair 
a voting permit from the Federal Reserve Board or 
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e Comptroller of the Currency before voting their 
ember bank stock (Secs. 5 and 19). 

By section 23 the laws relating to branch-bank- 
operations of tional banks are extended so as 
place them o1 footing of equality with State 

nks under State law. The section authorizes na- 
nal banks, subject to the approval of the Comp- 
ler of the Currency and within certain limita- 
ns as to capital, to establish branches at any 
ice within the limits of the city, town, or village, 
at any point within the State, in which the par- 
nt bank is situated, if the establishment and op- 
ition are at the time authorized to State banks 
express affirmative statutory language, and not 
erely by impli or recognition, and subject 
restrictions as location imposed by such law 
State banks. The Act of November 7, 1918 (re- 
ting to consolidation of national banks), is 
mended to the extent necessary to carry out this 
w branch-banking policy (Sec. 24) 
Perhaps the tstanding feature of Public No. 
, at least from the point of view of an innova- 
n in banking theory and practice, is the establish- 
ent of a Federal Deposit Insurance Corporation 
) purchase, hold and liquidate the assets of closed 
ember banks of the Federal Reserve System and 
» insure bank deposits (Sec. 8). 
The management of the Corporation is vested 
a board of three directors consisting of the Comp- 
roller of the Currency and two members appointed 
y the President 1 confirmed by the Senate. The 
ipital of the Corporation is derived from three 
yurces: (1) $150,000,000 is authorized to be ap- 
propriated from the Treasury for the purchase of 
pital stock, and the appropriation was later made 

Public No. 77; (2) member and non-member 

anks are to subscribe to class A stock up to one- 
alf of 1 per centum of their total deposit liabilities, 
ith adjustments annually as deposits are increased 
ir decreased, and 3 Federal reserve banks are to 
ubscribe to class B stock in an amount equal to 
me-half of their surplus on January 1, 1933 (para- 
eraphs (c), (d), as e)). It is estimated that the 
resulting subscriy n will be, in round numbers, 
$500,000,000 rporation is also permitted to 
ssue tax-exempt notes, bonds, debentures, and 
ther such obligations in an amount aggregating 


not more than three times the amount of its capital 


paragraphs (o) and (p)) 


rance activities of the Corpor- 
ition are to be 1 on to different extents dur- 
ng three distinct periods. The first period extends 
from January 1, 1934 (unless an earlier date is fixed 
by proclamation of the President), to July 1, 1934, 
luring which the restricted deposits of all banks, 
vhether members of the Federal Reserve System 
bute to a Temporary Federal 
Fund (paragraph (y)) will be 
) of each individual deposit. 
nd period, from July 1, 1934 
te is fixed by the President) to 
July 1, 1936, the rmanent insurance applies to 
both member member banks which are sub- 
scribers to stock in the Corporation. Payment of 
the net amount due a depositor in a closed bank 
which has qualifi ; a stockholder in the Corpora- 
tion is to be made up to 100 per centum where the 
net amount of the lividual deposit does not exceed 
$10,000; 75 per centum of the net amount in excess 
of $10,000 but excess of $50,000; and 50 per 


The deposit 


wr not, which cont 
Deposit Insurat 
insured up to $2,5 
During the 
unless an earliet 


centum of the net amount in excess of $50,000 
(paragraph (1)). 

On July 1, 1936, the last insurance period will 
begin, during which only member banks of the 
Federal Reserve System will be entitled to the bene- 
fits of the insurance. Special provision is made for 
non-member State institutions which desire to ob- 
tain or continue the benefits of the insurance while 
their applications for membership in the system 
are pending (paragraph (f)). 

The machinery for carrying out the temporary 
and permanent insurance plans is set out at length 
in paragraph (1) of the section. Generally the 
scheme is as follows: Upon the closing of a bank 
the Corporation becomes its receiver, and organizes 
a new national bank to take over the insured de- 
posit liabilities of the closed bank and to carry on 
temporarily a certain amount of general banking. 
An amount equal to the amount of the insured de- 
posit liability of the closed bank is made available 
by the Corporation to the new bank for payment 
to depositors, and the Corporation is subrogated 
to the rights of depositors against the closed bank. 
The Corporation as receiver then proceeds to real- 
ize upon the assets of the closed bank and wind up 
its affairs. When this is accomplished the Corpora- 
tion is to make an adjustment on its deposit insur- 
ance account in the amount of any difference there 
may be over the losses previously estimated and 
charged to such account. Various provisions are 
made for the disposition of the new banking unit, 
and the scheme is set forth in different ways in or- 
der to meet the varying requirements of State laws. 
Provision is also made for special assessments by 
the Corporation on its class A stockholders in case 
the net debit balance of the deposit insurance ac- 
count equals or exceeds one-fourth of 1 per centum 
of the total deposit liabilities of such stockholders. 

Public No. 66 also makes various miscellaneous 
amendments to the Federal Reserve Act and the 
national banking laws. The terms of members of 
the Federal Reserve Board are changed from 10 
years to 12 years and are adjusted so that they will 
expire at two-year intervals (Sec. 6). A federal 
open-market committee of 12 members is created 
to supervise the open-market operations of the Fed- 
eral reserve banks and the relation of the Federal 
Reserve System with foreign banks, in accordance 
with regulations adopted by the Federal Reserve 
Board, thus legalizing and giving official recogni- 
tion to the existing non-statutory open-market com- 
mittee (Sec. 8). The Federal Reserve Board is 
also given power to supervise all relations and 
transactions entered into by Federal reserve banks 
with foreign banks or bankers (Sec. 10). The Act 
also provides for the removal from office of directors 
and officers of member banks who continue to vio- 
late the banking laws or who continue unsafe and 
unsound practices after warning by a Federal re- 
serve agent or the Comptroller of the Currency 
(Sec. 30). It is provided that after one year boards 
of directors of member banks shall consist of not 
less than five nor more than 25 members (Sec. 31). 
The Act removes from the Federal Reserve Act and 
the national banking laws the requirement of “dou- 
ble liability” on the part of shareholders in national 
banks with respect to future issues of shares in 
such banks (Sec. 22). 

The interest that may be charged by a national 
bank is limited to that which may be charged by 
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local banks in the State where the national bank is omy of the National Municipal League is coop« 
located, or to a rate of 1 per centum higher than ating in their presentation. The “You an 
the discount rate on 90-day commercial paper in Government” programs have been on the ait 
effect at the Federal reserve bank in the district nearly two years. They are non-partisan and 
where the national bank is located, whichever is partial in their presentation of timely inf 
the greater, and if no rate is fixed by State law, on governmental affairs. They are widely 
the maximum rate is limited to 7 per centum, or 1 discussion topics in clubs and civic groups 
per centum in excess of such discount rate, which the schools and colleges as supplementat 
ever is greater (Sec. 25) “ 
The Act also provides another method of mak 
ing funds in closed national banks available to their 


tion in classes in government. 


depositors in addition to those already embodied 
in legislation enacted earlier in the session. The 
Comptroller of the Currency is given the power to INSTRUCTIONS FOR PARTICIPANTS I! 
authorize a national bank which has been closed ESSAY CONTEST 
to resume business without the necessity of any 
sort of reorganization if the depositors and unse 
cured creditors representing at least 85 per centum 
of the bank’s total deposit and unsecured credit lia 
bilities consent in writing to the retention by the PURSUANT TO TERMS OF BEQUEST O} 
bank of such part of its deposits as the Comptrolle1 
deems necessary (Sec. 29) 
, Public No 20, is intended to speed up reorgan Those eligible to participate: 
ization of national banks not licensed to open by the 
Treasury after the President’s proclamation of 
March 6, 1933, by means of permitting advances to <r come 
the institutions by a newly formed bank, the Re employees of Association 
construction Finance Corporation, or other AZENCY, Cybiect to be discussed 
to enable them to pay a large initial dividend to 
their depositors and other creditors 

Public Resolution No. 58, 72nd Congress, au 
thorizes the Comptroller of the Currency, with the /ength of paper 
approval of the Secretary of the Treasury for a Not more than 5000 words 
period of six months, with right of extension for a 
similar period by the President, to exercise with Amount of prize to be awarded: 
respect to any national bank the same powers which One Thousand Dollars ($1,000.00) in cash 
the State banking authorities have with respect to 
State banks in the State where such national bank Time when papers must be submitted: 
is located. The authority to establish branch banks On or before March 1, 1934. 
or to consolidate banks, however, is expressly lim 
ited by the Resolution to that allowed under exist 
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Person to whom essay and duplicate identifying nu 
should be sent: 
Olive G. Ricker, Executive Secretary, 
American Bar Association, 
“The Crisis in Municipal Finance” 1140 North Dearborn Street, 
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ing laws. 


66 HE Crisis in Municipal Finance” is the title 
of a series of nineteen programs which began /» structions for preparing and mailing essa 

on Oct. 3 over a nation-wide National Broadcasting 1 ; 

Company network—wjz, New York, and affiliated 

stations from coast to coast. They are heard 

every Tuesday evening, at 7:15 p. m. Eastern 

Standard Time. The series was opened by Murray ? 

Seasongood, former Mayor of Cincinnati, and C. A 

Dykstra, City Manager of that city, with a discus 

sion of “The Financial Plight of the Cities.”” With 

one exception all the broadcasts are devoted to the 

pressing problem of local finance 
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Moley, Dean Isidor Loeb of Washington Univer te gene ~Cogssee 

sity, and Dean Walter J. Shepard of Ohio State Cores, © so furnished to contestant, tor p 

University will discuss “Individual Rights and the wale identification after winning paper 

- -— - ° seiected. 

NRA” in a special program, December 26, to be 

broadcast from the meeting of the American Polit 

ical Science Association in Philadelphia. f convenience of contestants there wil 
These programs are sponsore | by the Com l Duplicate numbers in sealed envelope 

mittee on Civic Education by Radio of the National Large addressed envelope for mailing 

Advisory Council on Radio in Education and the Small addressed envelope for sendit 

American Political Science Association. The Com cate number with name and address 
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> 
> 
] 








ORGANIZATION AND ADMINISTRATION OF 
JUSTICE IN ALASKA 


\dministration Practically Began with Passage of Act of 1884, Providing a Civil Govern- 
ment for Territory—Justice Traveled by Dog Sled in Early Days—Subsequent Leg- 
islation—Unique Character of District Court—Outstanding Importance of Pre- 


cinct Commissioner—Ambulance Chasing Unknown in This Favored Land 


\ Judicial Tribute to the Alaskan Dog 
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EFORE thi rritory of Alaska was purchased by 

the United States in 1867 it belonged to Imperiz 

Russia. [1 ny of the present day villages o 
Alaska, from St. Michael to Sitka, may be seen inter- 
esting exhibits that bear evidence of a period in the his- 
tory of Alaska when this vast Territory was under 
the dominion of the Romanoffs, but because the native, 
non-Russian inhabitants of the Territory were then, 
and to a great extent still are, an illiterate, uncivilized 
and unprogressive people of Indian, 
mixed bloods, little, if any, of the Russian influence 
was absorbed, none of it was retained, and consequently 
the tracks of th« t Russian Bear are now virtually 
obliterated. 

When the United States purchased Alaska from 
Russia, it did so frankly in the spirit of venturing upon 
a promising commercial enterprise. Although the ene- 
mies of Lincoln’s Secretary of State taunted Seward 
with error and folly for successfully negotiating the 
purchase of a remote “ice box,” and 
superciliously at the doubtful transaction 
none too optimist concerning the consequences that 
must result therefrom, the United States, however, im- 
mediately after the ratification and proclamation of the 
[Treaty of Cession contemplated her fascinating 
box” with awe and avidity, eager to peer behind its 
frosted doors and to learn how judiciously 
bargained 


It was a period of tight-fisted commercialism that 
ndized by a block of country as 
J States was dazed 


now followed 











large as the S South, the United 
with dreams of Empire and forthwith adopted a policy 
of taking as much from Alaska as she could, and giving 
is little in return as possible——a policy 
never since he fully relaxed. Little thought 
given to the g rning of Alaska By 
July 1868 (15 Stat. L. 240) the Congress of the United 
States placed the burden of administering justice for 
Alaska on the nited States courts of Washington, 
Oregon and ( fornia. Legislation affecting Alaska 
was confined principally to the protection of 
seals found in such abundance in the waters of this vast 
territory. Gold had not vet been discovered 

For quit number of years after the purchase, 
there was, strictly speaking, no administration of jus 
tice in Alaska he administration of 
Territory of Alaska did not properly 
passage by Congress of “An Act Providing 
Government for Alaska” approved on 
1884, (23 Stat. L. 24, ¢ 53). This act has been com- 
monly referred t s the “Organic Act” of Alaska. 





his friends smiled 
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this act, the Territory of Alaska was constituted a civil 
and judicial district, with the seat of government at 
Sitka. A district court was provided for the district of 
Alaska, “with civil and criminal jurisdiction of district 
courts of the United States, and such other jurisdic 
tion not inconsistent with the act as may be established 
by law.” This act also provided that the President of 
the United States “shall appoint a district judge, who 
shall hold at least two terms of court each year at Sitka, 
and one at Wrangell.” Provision was likewise made 
for the appointment by the President of a United States 
Attorney, United States Marshal, Clerk of court and 
four Commissioners in and for the District of Alaska. 
“Such commissioners,” it was provided, “shall exercise 
all the duties and powers, civil and criminal, now con- 
ferred on justices of the peace under the general laws 
of the state of Oregon, so far as the same may be ap- 
plicable in said District, and may not be in conflict with 
this act or the laws of the United States. They shall 
have jurisdiction, subject to the supervision of the Dis- 
trict Judge, in ail testamentary and probate matters, 
and for this purpose their courts shall be open at stated 
terms and be courts of record, and be provided with 
a seal for the authentification of their official acts. They 
shall also have power to grant writs of habeas corpus 
for the purpose of inquiring into the case of restraint 
of liberty, which writs shall be made returnable before 
the said District Judge for said District.” 

Pursuant to the Organic Act of 1884, President 
Arthur appointed Ward McAllister, Jr. the first 
U. S. District Judge for the District of Alaska, An- 
drew T. Lewis as first Clerk of the District Court, 
EK. W. Haskett as first U. S. Attorney, W. C. Hill 
yer as first U. S. Marshall, and four U. S. Com- 
missioners. With this crude judicial machinery the 
Territory of Alaska then launched on its maiden voy 
age in the solemn business of administering justice 
from within its own boundaries. Unfortunately, how- 
ever, a very important element was lacking: the Terri- 
tory had no laws of its own, and therefore the general 
laws of the state of Oregon were declared to be the 
law in Alaska, so far as the same were applicable to 
Alaska, as aforesaid. 

It was not long after the incipiency of civil govern 
ment in Alaska that grave difficulties arose. The pe- 
culiar status of the several Commissioner’s courts be 
came at once a source of continuing grievances. Ac 
cording to the Organic Act, the several Commissioners 
were appointed by the President, but seldom were the 
appointments made with any due and proper considera- 
tion of the qualifications, abilities, or reasonable learn- 
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ing in the law on the part of the men who were to oc- 
cupy the positions; consequently, indefiniteness of 
jurisdiction, pettiness, incompetency, inattention to the 
duties of this judicial trust, and usurpation of authority 
reduced the office of U. S. Commissioner to an oppres- 
sive burlesque of justice. 

In one of the first cases reported in Alaska, that 
of Myers v Swineford (1 Alaska 10), decided by La- 
fayette Dawson, an early Judge of the District Court 
for the District of Alaska, in August, 1888, at Sitka, 
and involving the question of the jurisdiction of a U. S. 
Commissioner’s court, the learned judge gave vent to 
his unique views on both subject matter and the inade- 
quate Organic Act out of which the controversy arose. 
He said: 

“Tt is lamentably true that the act of Congress of 
May 17, 1884, known as the ‘Organic Act,’ establishing 
a civil government for Alaska, is unsurpassed for un- 
certainty. The context and the whole body of the act 
indicate a want of that consideration which should al- 
ways characterize an act of Congress establishing a 
civil government for the people inhabiting newly ac- 
quired territory. 

“In the annals of American legislation, this act 
stands glaringly and conspicuously forth as a stupen- 
dous piece of stupidity. It is indeed difficult for the 
court to sift from ics incongruous and ambiguous pro- 
visions anything that is intelligible to the common sense 
of mankind in relation to this question. Acts of leg- 
islation capable of being construed and applied so as 
to strike at the right and common sense of the object 
of the act should receive the interpretation which will 
make them conform to some reasonable intendment or 
allowable presumption ” 

No definite improvement, however, was made in 
the organization of the judicial system of Alaska until 
1900. By this date Alaska had already acquired a 
world-wide notoriety on account of its fabulous wealth 
of gold, and the growing stream of humanity con- 
stantly pouring into the interior of the Territory caused 
the scene of activity in Alaska to be shifted from the 
southeast and southwest coasts, to the gold regions a 
thousand miles to the northwest and in the interior. 

Although communication between the villages in 
the coastal sections was slow and cumbersome, and 
transportation was possible only by water route, con- 
ditions of travel were even more hazardous and difficult 
in the interior of Alaska, where practically the sole 
medium of intercourse between the widely scattered 
mining camps and gold colonies was the picturesque dog 
team, and these were accessible only during the winter 
months when the rivers and streams were frozen over 
and the limitless tundra was blanketed with snow. For 
inhabitants of the communities in the Nome or Fair- 
banks country to come all the way to Sitka for the pur- 
pose of prosecuting or defending in a lawsuit, meant 
a most severe, expensive and burdensome journey 
through unexplored wildernesses, often requiring weeks 
or even months of travel. 

Chiefly for these reasons, Congress was induced 
once again to divert its prolific stream of legislation in 
the direction and for the benefit of Alaska, and conse- 
quently, on the 6th, June, 1900, it passed an act (31 
Stat. L. 322) further providing for the civil govern- 
ment of Alaska. It thereby divided the District into 
three Divisions, for each of which the President was 
authorized to appoint a United States District Judge, 
a United States Attorney and a United States Marshal. 
The seat of government was at this time transferred 
from Sitka to Juneau, and the residence of the court 


for the First Division of Alaska was established at 
Juneau. Nome was designated as the residence of the 
District Court in the Second Judicial Division, and 
Fairbanks for the Third Division. By this act, a code 
of civil procedure was provided for Alaska; a criminal 
code of procedure had been provided by a prior act, 
1899. Alaska was now no longer dependent on t 
laws of the State of Oregon. 

Under this new system, the burden of administer 
ing justice for the entire Territory was taken off th 
shoulders of the single District Court at Sitka, and 
was distributed among the three newly appointed 
judges; for perhaps the first time in the history of 
Alaska, the machinery of justice functioned with some 
semblance of smoothness. 

The fact that in the interior of Alaska the courts 
were concerned almost exclusively with mining con 
troversies, due to the gold discoveries on the eve of 
the Twentieth Century, whereas in the southeastern 
Division the court was occupied chiefly with litigatio: 
involving questions of game, fish and tide lands, cor 
firmed the natural necessity for an increase in the nun 
ber of judges, and the sound appropriateness of dis 
tributing the courts in accordance with geographic and 
economic requirements. 

In 1897, the number of U. S. Commissioners in th 
Territory was doubled; by the act of 1900, authorit 
was given to the respective District Judges of the 
several Divisions to appoint and at pleasure remov 
both clerks of court and such Commissioners as they 
saw fit. There was still a tendency on the part of the 
Commissioner to reach beyond the bounds of his limited 
jurisdiction. Perhaps it was a natural tendency; at 
any rate, it appears that the more liberal and broad 
minded judges so interpreted it, and, unless there was 
vicious and abusive misconduct in office, the judges 
were loath to entertain matters of jurisdiction of Com 
missioner’s courts, and frequently dismissed them as 
mere errors. 

In a small isolated community hundreds of miles 
from a District courthouse, and such are most of Alas 
ka’s communities, the precinct Commissioner is looked 
upon as the dispenser of justice. He is often 
ful and truly important figure and he exercises a mul 
titude of powers and privileges by virtue of his unique 
office. When a child is born he issues the birth certifi 
cate; when a couple wishes to get married, he issues 
the license, performs the wedding ceremony and exe 
cutes the marriage certificate. As ex-officio Coroner, 
he holds inquests to inquire into the cause of deat! 
and issues the death certificate. As ex-officio Probate 
Judge, he surveys the administration of estates of de 
ceased persons, and in many instances where the estate 
is small and a person died intestate, he acts as the of 
ficial administrator. As ex-officio Justice of the Peace 


ot 
h 
Lit 


iat 
a COIOT 


in controversy does not exceed one thousand dollars 
As ex-officio Recorder of the precinct, he files deeds 
mortgages and other instruments in writing. Ofter 
being the only individual in his community possessed 
of “book learning,” he is called upon to draw wills for 
testators, contracts for contracting parties, pleadings 
for litigants. The Commissioner is, as may well be 
imagined, to many of the impecunious indigenes of 
his community, the court of last resort,—the suprem: 
authority. No U. S. Commissioner in Alaska receives 
a salary; his compensation is based on an elaborate 
and flexible system of fees. 

In another early case we learn that one Lindley 


Green, a U. S. Commissioner at Rampart, Alaska, in 
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e Fairbanks district, sentenced a man by the name 
Burkell to serve nine months imprisonment at hard 
bor for stealing a dog. The defendant objected to 
severity of the sentence and appealed his case to 
the District Court at Fairbanks. District Judge James 
Vickersham, who presided over many interesting trials 
uring the adventurous years of the gold stampedes in 
e Nome and Fairbanks regions, and who was later to 
rve his Territ r many years as Delegate to Con- 
ress, Saw in this case an opportunity to write a few 
ords of tribute the Alaskan canine. In his inter- 
sting decision, rendered just thirty years ago, (In re 
surkell, 2 Alaska 108), after a prolegomenary opinion 
reating of the law with reference to a dog as chattel 
ubject to larceny, the learned judge incorporated into 
is decision, the following eulogy on the dog: 
“Whoever gives time to the study of the ethnology 
history of Alaska learns that the dog has been, next 
) man, the most important factor in its past and pres- 
nt development The Eskimo tribes along 10,000 
miles of Arctic sl line have long used the dog as 
1 beast of burder | out of the survival of the fittest 


hey have there developed a type particularly adapted 
to the rigors and hardships of hyperborean life. Rus- 
sian discoverers { 1 him drawing native sleds along 
the Arctic ice 1] the earliest Hudson Bay traders 
were carried into the remotest recesses of the great fur 
land, and their 1 packs transported to distant posts, 
by this faithful animal. When the discovery of the 


gold fields attracted American 
miners into this region, he was found to be their most 


useful and faithful 


Klondike and Al 


ussistant. He has ever since been 
mn and servant of the prospector, 
miner, and freighter, and without his aid the efforts of 
\merican miners develop the gold fields must have 
languished. He carried the United States mail from 
Dawson to Nome and return, to the Kuyukuk and the 


the constant com] 


Tanana. As an aid to the administration of justice he 
has overtaken many a fugitive criminal, transported the 
officers of the nd the mandates of this court and 
in the performance of my own official duties I have 


traveled more tl 
the frozen Yuk 


1,000 miles during the winter along 
ith my team of native dogs, my 


blankets, food, court’s files and documents. Last win- 
ter a whole population of American citizens invaded 
the trackless wilderness of the Tanana Valley, crossing 
1 snowy range along a sled-marked trail, and founded 


permanent settle1 ts in the Fairbanks gold fields, us- 
ing the dog as tl nly means of transportation. The 
dog has a fixed market value as a beast of burden and 
a domestic animal in central and northern Alaska, 
and is to this fat rthland what the horse was to the 
great plains west of the Mississippi 

to be presumed that Congress was 
lue to the people of Alaska when it 
On the contrary, the court will 

»f its use by the native tribes, and 
which it has taken in the develop- 


development of tl 
river. It ought 
ignorant of his 
passed the Penal 
take judicial not 
the important part 


ment of central and northern Alaska, and its use as a 
domestic animal [hese are matters of common no- 
toriety.”’ 

In 1909, a final alteration of the judicial system of 
Alaska was mad hen by the act of 3rd March 1909 
(35 Stat. L. 839-840) there was established “a Dis- 


trict Court District of Alaska, with the juris- 
diction of Circuit and District Courts of the United 
States, and with general jurisdiction in civil, criminal, 


equity and admiralty causes.” By this act, Alaska was 





divided into four judicial Divisions, and the President 
was authorized to appoint four District Judges. 

The District Court of Alaska is, in a sense, the 
Supreme Court of the Territory, and its decrees are 
subject to review by the U. S. Circuit Court of Ap- 
peals for the Ninth Circuit (San Francisco). 

Prior to 1884, Alaska had no court, no laws, of 
its own, the U. S. Courts of Washington, Oregon and 
California having had jurisdiction over all cases aris- 
ing in or pertaining to the Territory. After 1884, 
Alaska possessed a District Court, and the laws of Ore- 
gon were made applicable and continued in force in 
Alaska until the passage of an act of Congress in 1899 
providing for a criminal code, and an act proyiding a 
civil code in 1900. In 1900 the number of District 
Courts was increased from one to three, and in 1909 
the number was increased to four. In 1912 another 
“organic act’’ was passed by Congress, important be- 
cause it was a definite, though reluctant admission by 
the U. S. ofthe fact that the people of Alaska were 
capable of enacting their own laws and administering 
their own government. This act provided for the 
establishment of a legislative assembly for the Terri- 
tory consisting of a house (16 members, 4 from each 
judicial Division) and a senate (8 members, 2 from 
each Division) ; while the act was seemingly generous 
and liberal, the law-making power granted by it to the 
newly created Alaska Legislature was unfortunately 
so limited, federally restricted and bureaucratically reg- 
ulated, that Home Rule in Alaska has continued ever 
since to be but a fiction. 

The judicial organization as presently constituted 
has changed but little since 1909; the progress and im- 
provement in the manner and method of the adminis- 
tration of jus ice has, on the other hand, been out- 
standing and unprecedented. The District Courts are 
of the highest order and justly enjoy an enviable repu- 
tation for the eminence of the learned and executive- 
minded judges on the bench, and for the expeditious, 
fair and efficient manner in which cases both civil and 
criminal are cleared from the dockets. 

The district court of Alaska is a unique tribunal, 
in that it partakes of both the nature of a federal dis- 
trict court and a state superior court. While such a com- 
bination would be expected to admit of many interest- 
ing anomalies, paradoxes and judicial complications, 
the fact remains that the district court functions with 
an astonishing smoothness and regularity. The dis- 
trict judge in Alaska receives the same salary as does 
his colleague in the federal district court of the United 
States proper, but his term of office is limited and sub- 
ject to the fortunes of his political party or the Presi- 
dential whim. 

The geography of Alaska is peculiar; the physical 
features of the territory are unusual to the point of 
fascination; mild winters in its southeast and south- 
west regions,—hot summers in the central and northern 
regions ; its active volcanoes, and its midnight sun; its 
mammoth glaciers, and its hot springs; its flowers and 
grains, its minerals, fish, timber, and fur; its colorful 
population and its paradoxes! . but through it all 
the courts of Alaska function much the same as do 
courts elsewhere, and their justice is not a hybrid 
product. 

Let it here be noted that the great profession which 
aids the courts in the administration of justice in the 
Territory of Alaska, is in no small measure responsible 
for the success of that administration. The legal pro- 
fession in Alaska, with its high standards and fine pro- 
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fessional ideals, is conceded to be the most stable in 
stitution in the Territory. There are am- 
bulance chasers or like malefactors loitering about the 
district courts of Alaska. In a virgin country not yet 
polluted with racketeering and corrupt politics, the 
Alaska lawyer has not yet been faced with the “danger 
of being engulfed by special business interests”; judge 
and lawyer are more often the upright and conscien- 
tious citizen, possessing a keen civic pride and an innate 
sense of law and order. There is something fine and 
noble about them that inspires the confidence of their 
fellowmen; together they are striving to grind away 
the rough edges of a last frontier, and are sowing those 
seeds that will one day mature and grace the country 
with a glowing and abundant harvest of mellow culture 
and ripe traditions. 

“But,” in the eloquent words of that great lawyer 
and citizen, Rufus Choate, “there is another side to 
their character and that is the old Anglo-Saxon instinct 
of property; the rational and creditable desire to be 
secure in life, in reputation, in the earnings of daily 
labor, in the little which makes up the treasures and 
the dear charities of the humblest home; the desire to 
feel certain when they come to die that the last will 
shall be kept, the smallest legacy of affection shall 
reach its object, although the giver is in his grave; 
this desire and the sound sense to know that a learned, 
impartial, and honored judiciary is the only means of 
having it indulged. The have nothing timorous in 
them, as touching the largest liberty. They rather like 
the exhilaration of crowding sail on the noble old ship, 
and giving her to scud away before a fourteen knot 
breeze; but they know, too, that if the storm keeps on 
to blow ; and the masts go overboard, and the gun deck 
is rolled under water; and the lee shore, edged with 
foam, thunders under her stern, that the sheet anchor 
and best bower then are everything! Give them good 
ground tackle, and they will carry her round the world, 
and back again, till there shall be no more sea.” 


no shysters, 


Why Bar Associations? 


(From the Los Angeles Bar Association Bulletin) 


is discussed in the latest edition 


Bar Assoc 


“Why Bar Associations” 


of the Bar Bulletin of the Boston iation with such 
convincing logic that it is worth repeating here 


R ; 


“It is felt by some,” says the Bar Bulletin, “that member 


ship in a bar association does not result in any tangible return. 


It is probably true that membership does not put cash into the 
pockets of a member. No one, however, can measure the in 
What 


were no organization devoted to solving his problems ; 


direct benefits. would happen to the lawyer if there 


no organ- 


ization to protect him against lowering the standards of admis 


sion, against unethical and corrupt practices; no organization to 


represent him at the bar of public opinion Is it too strong to 


protession might be the result? 


say that destruction of the legal 


the lawyer, in our opini is paying a heavy 


penalty because of the unwillingness of s 


Even as it is, 


many of the pro 


fession to ally themselves with any bar association. The public 


demands of bar associations more than they 


supported by a majority of the bar 


our organizations are not 
“Whether as a 
cause, it is a fact that bar associations fri 


depression or of some other 


result of the 
m coast to coast have 
bar undoubtedly senses danger 

J 


protect itself from perils aris 


recently taken on new life. The 
to its existence, and is striving t 


ing on every side.” 


can give, because 


The Illinois View of Judicial 


Power 


Mr. Miller Replies to Mr. Beardsley’s Ar 
ticle in the December Issue—Mr. Justice 
Cartwright’s Opinion in the Day Case 

—Rule for Proper Classification of 
Governmental Power and Applica 
tion to Illinois Constitution, Etc. 


N opinion has just been handed down by th 

A Supreme Court of Missouri which makes it un 

necessary to reply at length to Mr. Beardsley 
latest article. This was in the disbarment proceedings 
against Paul Richards, decided October 16th. This 
opinion is in harmony with the rulings in a consider 
able number, of other states, including Illinois, and 
seems to be a rather complete and satisfactory answe1 
to the legal discussion presented in both of Mr. Beards 
ley’s articles. 

In this last article, however, the author has fallen 
into a few fundamental errors, which in the interest 
of accuracy should be corrected. 

First. The reasoning of the article is based chiefly 
on the theory that Mr. Justice Cartwright in his opin 
ion in the Day case (181 Ill.), and the writer in his 
article in the Journal, argued that the constitution 
of Illinois impliedly granted to the judicial department 
the power to admit to and exclude from the bar and to 
reasonably regulate the conduct of the bar. This is 
an error. In our constitution there are no implied 
grants of legislative power to the judicial department, 
or of judicial power to the legislative department, or of 
executive power to either of the other departments, 
vice versa. In the Day opinion is quoted the language 
of our constitution which forbids such construction 
of our constitution. The writer, in his address at the 
annual meeting of our State Bar Association 1932 
called attention to that unequivocal language 
our first constitution was adopted in 1819, the power 
so to regulate the conduct of the bar and control it 


If, when 


personnel was commonly understood to be a judicial 
power and not a legislative power (and of this ther 
seems little doubt and no present dispute), then by 


judicial power to the judic al ce 


express grant of all 
under discussion 


partment, this power now 
pressly granted. That seems too clear for controversy 
That is clearly the reasoning of Justice Cartwright 

and of the writer in his recent articl 
lhe only sense in which that power can be said to bé 
inherent is that at the time of the adoption of out 
stitution it was commonly understood to inhere 


Was ¢ 


the Day case; 


judicial office. 
Second, Mi 
to the proper classification of a governmental powet1 
should be solved by “the common understanding on th 
subject at the time of the adoption of the constitutio1 
whose interpretation is sought.” But he thinks that 
as applied to the Illinois situation, this means that the 
identical constitutional language upon the division 
the powers of government found first in the 1819 con 
stitution, and then in the 1848 constitution, and late 
in the 1870 constitution, should thereafter be inter 


doubt as 


Beardsley concedes that a 
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hat it was “preceded by an 
to the contrary doctrine.” This 
Isley (and confi- 
opinion of one judge in the 


relies solely 
nting 

ignores completely the contrary 
\ care- 
ase will dis- 
Court had 


the other six 


t 


justices 


pinions in the Day c 
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their behalf before the courts, 
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sto say about it! This means 
presents false evidence, or 

to swear to a false bill 

so demeans himself as to 

cent administration of justice, the 
are helpless unless the legisla- 
lefine these acts as contempts of 


res 


ze the court to punish them! This 
farther than the vogue that prevailed 


last century, following the enact- 


the Field Code of 1848, when 


legislatures undertook to direct the ccurt in many 
matters purely judicial—forgetting, perhaps, that New 
York so amended its constitution as to authorize the 
legislature to adopt the Field Code. In many cases, 
among others in legislative enactments of rules of pro- 
cedure, the courts for a long time acquiesced. But a 
governmental power cannot be transferred from one 
department of government to another by acquiescence 
or estoppel. (Bruner case, supra.) It is nothing new 
for legislatures to assume powers they do not have, 
nor for courts to be tardy in setting them right. Since 
it is conceded that the historical background of a con- 
stitution may determine the proper classification of a 
governmental power, and since there is little doubt as to 
what was the historical background of the Illinois con- 
stitution in respect of the power to admit to and ex 
clude from the bar, the continual assertion and reitera- 
tion by Mr. Beardsley in the latter half of his article 
that this is a legislative power is doubtless explained 
by his too strong reliance on the ancient dissenting 
opinion in the Day case. 

Fifth. Of course, the opinion of Mr. Justice 
Cartwright in the Day case is not remotely capable of 
the construction given to it by Mr. Beardsley in the 
latter part of his article. Upon a first reading, that 
part of the article seemed to the writer to be a derisive 
commentary upon Justice Cartwright’s opinion. But 
later study convinced him that it was just good-natured 
humor. The bar of this state will be happy to be 
so assured; for the nine years that have passed since 
Justice Cartwright’s death have not served to dim 
in the smallest degree the profound respect in which 
he and all his works were held by the lawyers of this 
State. 

Sixth. The order entered by our Supreme Court 
last spring empowered the Boards of Governors of the 
Illinois State Bar Association and of the Chicago Bar 
Association, and the Grievance Committees of those 
\ssociations, acting as commissioners of the Supreme 
Court, to consider complaints against members of the 
bar and to take evidence thereon and to enforce the 
attendance of witnesses at such hearings and take nec 
essary depositions; and to report findings to the 
Supreme Court in those cases wherein disciplinary 
action by the court was deemed advisable. And in the 
cases so reported to the court provision was made 
for presenting to that court (if desired by the lawyer 
complained of ) all evidence taken, and for a full hear- 
ing before action by the court. It was this order that 
was assailed by Mr. Beardsley as a menace to progress 
throughout the United States. It was this order that 
the writer in his article undertook to justify by the 
Illinois constitution and by the rulings of our Supreme 
Court thereon, outstanding among which is the Day 
case; and stated his opinion that the bar of this state 
very generally approve this latest action of our Su- 
preme Court as valid and constitutional, and as a step 
forward in the administration of justice. While the 
writer in that article expressed the view that a com- 
plete organization of our bar under the direction of the 
Supreme Court would fall within the scope of that 
court’s constitutional powers, he did not claim that 
that conclusion is a necessary corollary of this late 
action by our Supreme Court. Nor did he claim that 
the prevailing sentiment of the Illinois bar favors such 
complete organization of its members. That is a ques- 
tion on which the bar of this state, as of many other 
states, has reached no clear conclusion. 
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PETER WILTBERGER MELDRIM, 
1848-1933 

In his address as President of the 
American Bar Association, in 1915, Judge 
Meldrim expressed his professional ideals 
and partly wrote his own epitaph. He was 
speaking of the obligations of the lawyer. 
“If litigation comes,” he said, “then it is 
war, but honorable war, and in its conduct 
the true lawyer—the man who deserves suc- 
cess—imust face with high courage every 
danger. The frenzy of the mob should not 
deter him from doing his duty as he under- 
stands it. Judicial arrogance should not 
overawe him into servile submission to er 
roneous decision. He should be bound by no 
fetters of gold, blinded by no prejudices of 
creed or party, but deaf to all appeals of 
ignoble self-interest, he should be the loyal 
lover of his jealous mistress, the law.” 

Courage, moral and physical, and loy- 
alty—we find in this pronouncement two of 
the inner springs of thought and action 
which gave strength and consistency to his 
long career. But there were others. Com 
ments on his passing emphasize his sympa- 
thy with the poor and his constant and un- 
obtrusive efforts to render help—to give 
public education the broadest possible scope 
—to give the negro population of his native 
State that agricultural and industrial train- 
ing which would ameliorate their lot. In 
all this there was nothing of sentimentalism 
or of self-seeking. His impulse was genuine 
and all his efforts bore the stamp of deep 
sincerity. 





From the standpoint of wide profes- 
sional recognition, the high point in Judge 
Meldrim’s career of course came when th: 
American Bar Association chose him as 
President in 1914. Nineteen years of con 
tinued professional activity succeeded, cai 
rying that career forward into extreme old 
age, and making it one to excite astonish 
ment and admiration. His was the rar 
good fortune really to live his life almost t: 
the very end. If he had become something 
of an “institution” in his native city and 
State, it was not an institution of the static 
memorial and decorative type. He continue: 
to function. 

Here is a glimpse of this judge of ove: 
eighty years of age, in action, taken fro 
the sketch of him by James Grafton Roge: 
in “American Bar Leaders:” “In his cham 
bers or on the bench he is vigorous, even as 
sertive, dispatching the daily formalities 
with a ready pen, entering the court roon 
with his cartridge belt full of ammunition 
for lawyers who happen to draw his fire.” 
And such he seems to have remained until 
not so many months ago, when the warning 
came that even his resources of body and 
spirit were not inexhaustible. 

Full opportunity for the display of cour 
age and sympathy was unquestionably ai 
forded during his long years of practice and 
his service on the bench. He began the 
practice in 1869 and, according to Mr 
Rogers’ sketch, “for a generation after the 
Civil War he made the rounds of the coun 
try circuits on horseback, covering ten 01 
twelve counties, riding into the county seats 
on the eve of court days. At first most ot 
his work was concerned with homicide cases 
feuds and brawls in hot blood among a peo 
ple engaged in timber cutting. Later his 
success with juries brought him negligenc: 
cases to defend.” 

As the years went by both his prestig: 
and practice of course increased. 
his law firm was styled Garrard and Mel 
drim. He then decided to practice alone and 
during succeeding years handled many im 
portant criminal cases—among them th¢ 
case of United States vs. Greene and Gaynor 
In 1918 a vacancy occurred in the judgeshi 
of the Superior Court for the Eastern Judi 
cial Circuit of Georgia. Leading lawyers 
urged him to accept the appointment, and 
although doubtful whether his long experi 


ence as a trial lawyer had fitted him for the 
The result proved 


Bench, he accepted it. 
that his doubts were groundless. He re 


Until 1909 
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ained his position, through subsequent 


lections, until his death. 


Judge Meldrim had a due regard to the 
tradition that makes politics and public 


service a natural part of a lawyer’s career. 
served as a member of the Georgia 
House of Representatives and Senate and 
was also Mayor of his native city of Savan- 
nah. He was Chairman of the Georgia dele- 
ration to the Democratic National Conven- 
tion at Denver. He was also a Trustee of 
the Confederate Memorial Association and 
the Confederate Soldier’s Home, President 
of the Georgia State Agricultural Society, 
and President of the Alumni Society of the 
University of Georgia Law School. He had 
an abiding affection for his Alma Mater and 
the University of Georgia up 
He is said to have 
fifty 


He 


was trustee 0 
to the time of his death. 
missed only one commencement in 
years. 

Recognizing the value of professional 
organization as a means of upholding proper 
standards of the profession and advancing 
the science of jurisprudence, he was active 
in the Georgia State Bar Association, of 
which he became president. He joined the 
\merican Bar Association in 1883 and at the 
age of sixty-six was called to be its leader. 
“He was one of a group,” says Mr. Rogers, 
“that Judge Dickinson, Judge Peck and Pri- 
vate John Allen made memorable in annual 
meetings of twenty years ago.” Previous 
to his election he had done his part in the 
regular work of the organization, serving on 
important committees. 

There is always something of the soldier 
in men who live these long and useful lives 

no matter whether they have ever worn 
a uniform or not. They march to a sort of 
inward music and are always hearing the 
voice of the great captain Duty. Judge 
Meldrim had this soldierly quality and it 
manifested itself outwardly by a continued 
interest in military affairs. He had his in- 
duction at an early age, like so many other 
Southern youths of the time—Chief Justice 
White, for instance. He was one of the de- 
fenders of Savannah at the age of fifteen. 
Later in his career he rose to the colonelcy 
of the First Regiment of Georgia Cavalry 
and finally retired as Brigadier General of 
National Guard. During the 
commanded the Georgia 
State Guard. He also held the rank of Ma- 
jor General Commanding the Georgia Di- 
vision of Confederate Veterans. 
loyalties” found their con- 


the Georgia 


World War 


“Life's fine 


stant exemplification in his career. Such a 
life, no matter how long, seems all too short. 


SOMETHING 
ABOUT IT 

President Roosevelt’s conjunction of his 
denunciation of lynch law as “that vile form 
of collective murder” with his declaration 
that the thinking American demands the 
“protection of the individual and the com- 
munity through a more quick and certain 
justice” was certainly justified by the facts. 

Not all lynchings are due to the popular 
fear that there will not be quick and certain 
justice in the case of the offender. By no 
means all of them are caused by a wide- 
spread feeling that the judicial function 
“has fallen into disrepair” and that techni- 
calities may secure the release of those who 
richly deserve extreme punishment. There 
are various causes of lynching and a special 
psychology to account for the outbreak in 
different under diverse circum- 
stances, 

But there can be no question that some 
lynchings are mainly due to this popular 
feeling. It is at least an important element 
in many others. It certainly played its part 
in the recent California outbreak. The way 
to deal with this aspect of the problem—al- 
though it is admittedly only one aspect—is 
therefore the very simple one of removing 
or at least weakening this feeling by making 
the administration of criminal justice more 
swift and more certain. But how? 

The American Law Institute’s Model 
Code of Criminal Procedure furnishes the 
answer. In that Code methods which have 
long clogged the administration of criminal 
justice are removed. Hoary technicalities 
are thrown into the discard. Questions 
which have long caused doubt and discus- 
sion are solved on the principle of getting 
justice done with a minimum of time and 
expense. 

Legislative acceptance is slow and always 
too fragmentary. Now that action is needed, 
let us have it in the quickest and most satis- 
factory way. Let the courts, in the exercise 
of their undoubted power to determine the 
details of their own business, adopt by rule 
the provisions that are especially needed in 
their jurisdiction. Let them employ what a 
special committee of the Criminal Law Sec- 
tion of the American Bar Association, headed 
by Hon. J. Weston Allen, has declared to be 
“the most advanced form of control of pro- 
cedure in the country.” 


HERE IS TO DO 
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Sufficiency of Description in Turnover Order in Bankruptcy Directed to President of Bank 
rupt Corporation—New York Statute Allowing Recovery of Interest on Verdict Awarding 
Damages, Theretofore Unliquidated, for Breach of Contract Held Not to Impair 
Obligation of Contract Made Prior to Its Enactment—Attorney’s Fee Imposed 
by Arkansas Statute to Be Included as Part of Sum Necessary for Juris 
diction of Federal Court in Removal Proceeding Based on Diversity 
of Citizenship—Right of Bondholders’ Committee to Bring Suit in 
Federal Court Where Citizenship of Committee Members and 
Defendant Is Diverse—Construction of Treaty Provid 

for Extradition — Deduction in Computing 

Income Tax 
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By Epcar Bronson ToOLMAN*® 


Bankruptcy—Form of Turnover Order—Sufficiency mitted it to be, and that the objections advanced aga 





of Description it were insufficient, Mr. Justice Carpozo said 
An order in bankruptcy directing the president of a Misunderstanding of the mandate is upon the facts ; 
bankrupt corporation to turn over to the trustee property Gas record - — ry peril. ong sage ou t 
. . . . . . . aesc oO at > nature ol 1@ Case allows The 
withheld, is not void for indefiniteness although it describes * eh as boys ene mater _ : . iti by " 
e : . —_ spondent, and no one eise, 1S In a positio O supp! a 
the property in general terms, where a — specific descrip- ter one. The mandate is addressed to him, and t 
tion by the referee or court is not possible by reason of the its meaning is definite, however indefinite to other 
fact that the property is concealed by the officer to whom is clear enough to be understood, it is clear enough t 
the order is directed, and he alone is able to furnish a more obeyed. “All evidence,” said Lord Mansfield in Blate! 
definite description v. Archer, Cowper, 63, 65, “is to be weighed accordi 
“ : 7 : to the proof which it was in the power of one side 
Cooper v. Dasher, Adv. Op. 31; Sup. Ct. Rep. have produced and in the power of the other side to hay 
Vol. 54, p. 6; 23 Am. B. R. (N. S.) 667, rvg. Am contradicted.” . . . The validity of this order is to be sul 
B. R. (N. S.) 536. jected to a kindred test. Words after all are symb 
rav.* os ; , : and the significance of the symbols varies with the know 
his opinion, delivered by Mr. Justice Carpozo, ledge and experience of the mind receiving then Tl 
dealt with the sufficiency of a description in a turnover certainty of a description is always a matter 
: J. J : ; “ Font = oe o . . nslated ‘ S 
order in bankruptcy, directed to the president of a In wey case the w =. must be translat i 
4 oe things and tacts Dy parol evidence. riow ma : 
‘ or _ > 11 _ 1 _ aie “ation A . 
bankrupt corporation. All the stock of the corporation identifying tokens we are to exact the reason and comn ’ 
was owned by the respondent, Dasher, who was the sense of the situation must tell us. There are times wher 5; - 
president of the corporation, and by his wife and in a serwalaing coder enjoins en aemeiaien, ol acts that 
x . . , ; re no » peculiz owledge of the one t 
¢ f > : he b; intey jon @ 1 are not within the peculiar nowledge ol ; 
fant son. At the time of t e bankruy tey there hould enjoined. . . . In that event the requirement lefinite tl 
have been on hand merchandise, comprising the stock ness assumes a new importance, and failure to give heed ‘ . 
of a drug store, at the value at cost of $49 495.81 to it may even make the order void, No doubt it is wis = 
Only $29,754.16 in value was delivered to the trustee irrespective of the knowledge of the parties, t ike the : 
w receiver. During the night following the filing of terms of the order as definite as possible. I'he 
bed FOCSIVS 3 ing he, ; Mae mila : ' = o of the referee show that this is what was done LO b 
the petition, the respondent withdrew the bulk of the sist upon more would be to sacrifice the substance of t : in 
merchandise by stealth and concealed it in places known righ o the magic of a formula. n the ensuing war ol ‘ le 
handise by stealtl l led pl k ght to tl la. In tl le 
i if { . rdoer wot > ene . o slip aw fron } 
only to himself. words the wrongdoer would be enabled to slip away frot if 


: ; - . his pursuers and take advantage of his wrong 
An order of the referee, confirmed by the Dis us pursuers and take ady clan wedinatatitees 


trict Court, ordered respondent to turn over to the 


An argument is based upon embarrassments that 


clog the enforcement of other remedies hereafter. The 








trustee the undelivered residue. The order described spondent, it is said, may refuse to comply with the 
AR 5 ae ; ; 
the merchandise in substantially the same language as and may be sent to jail till he obeys. If later 
the findings, which included the following: and tenders a stock of goods to the trustee, the rs 
“ Site A eS , —~3p fT will not know whether the tender is complete wi } 
Balance ot merchane ise in the hands f the said R, F mable t Jetermine hethe t hol 1 hi a a 4 
Dasher at the time of bankruptcy a ' st price value of unadit 0 , € — whetner h 101¢ um or t 
‘ ’ i bankrupt a cost pri al win i mesmenia tn , ae enathiataed 
$19,157.66, of a class of merchandise shown by the proofs g0. . ‘ mbarrassments ich as the c. c ontingen 
ake a toon 2 - - “edit of ¢ imaginary, wil] be resolved when they develop. The 
ot Chk 0 ave been pur used on the cre 0 1e . | : 1 ' 
, * : scription of the merch: se mig > much more 
bankrupt corporation and delivered to it, and of such a olny n of the mercl ani e might be n a hn 
Jass echandise natieial one 1 sold i than it is without enabling a marshal to identify 
class of merchandise as is usually carried and sold in a ‘no trade. unaided by the advice of those accuainted wit : 
il drug store, but which is not capable of a more fc he days ats . a apes : 
retail drug : Ae <a . tbe the business. Besides, the court is always in reserve, wit ; 
specific description, such more specific description being were: —— wins. ; Te ( 
known only to the r ler thi _ . capacity to act when the dispute becomes acute If t 
2) 4 B espondent in us Cause 1 ; 
fie . — respondent makes a genuine effort to restore the secreted 











1 


The Circuit Court of Appeals reversed the order goods, there will probably be little difficulty in deter 












Ay iar : .. . . ae the » tender ic sufficie cont 9 f ‘ 
as void for indefiniteness, but on certiorari this was ng whether the tender is sumicient. At present, the : : i 
ual tw the Sane Cot Bs ne ¢] shal is not before us praying for instructions, nor is t 
We > , > . > our pressing > Ww . 9 , ‘ ( 
reversed by the supreme Court. pressing the view respondent yet in jail. We are not to presume that th } 
that the order was as definite as circumstances per- order will be flouted. Let the respondent yield obedience : 












e * , to a mandate intelligible to him, and his liberty is ther 
\ssisted by James L. Hom assured. The law will not be overpatient witl { 
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t that if he persist his defiance, he may be caught 
Is OWn SMmares 

The case was argued by Mr. C. Edmund Worth 
the petitione: by Mr. Burton G. Henson for 


respondent 


Constitutional Law—Impairment of Obligation of 
a Contract—Statute Allowing Interest for 
Breach of Contract 

A state statute allowing the recovery of interest on a 
verdict awarding damages, theretofore unliquidated, for 
breach of contract, does not impair the obligation of a con- 
tract made prior to the enactment of the statute, although 
n the absence of the statute interest would not be recover- 
able in such case, since the statute merely enlarges the rem- 
edy of the injured party and is consistent with the rights 
f the parties under their contract. 

Funkhouser 7 reston Company, Inc., Adv. Op. 











25; 54 Sup. Ct. Rep. 134 

In this case, brought before the Supreme Court 

appeal from a idgment of the New York Court 

Appeals, the Court, in an opinion by Mr. CHIEF 

sTICE HUGHI istained a statute of New York 
igainst the charge that it was in conflict with Article 1, 
ec. 10, of the Constitution, forbidding the states to 
ake or enforce any law impairing the obligation of a 
ontract. The contract, made prior to the enactment 

the statute, was for the sale by the appellee to the 
ppellant of red s cranules The statute in ques- 
on was enacted and became effective between the date 

the contract and the trial, and provided that: 

“In every act now pending or hereafter brought 
wherein any su ney shall be awarded by verdict, 
report or decisior ause of action for the enforce- 
ment ot or based : breach of performance of a con- 
tract, express o1 l, other than a contract to marry, 

terest shall be r red upon the principal sum whether 
theretofore | t r unliquidated and shall be added 
to and be a part the total sum awarded.” 

The trial court lded interest, as allowed by 
statute, to a verdict in favor of the appellee. The 
\ppellate Division struck out the allowance of interest, 
is not permissible respecting a claim arising before 
enactment of the statute The Court of Appeals 
lirected restoratio1 f the item of interest, holding 
that the statute did tt impair the obligation of the 
ontract. On app this view was sustained by the 
Supreme Court 

Pointing out that the allowance or disallowance 
f interest is a question concerning the remedy of the 

njured party, and that it is a subject appropriate for 
legislative action establishing a definite rule, Mr. CHIEF 
Justice HuGHES 

The statute in estion concerns the remedy and does 
not disturb the ol ations of the contract . The con- 
tractual obligatior ppellants was to take and pay for 
the described art the law, in force when the con- 
tract was made, ré 1 that in case of breach appellants 
should make good t ss sustained by the appellee. The 
ascertainment of that loss, and of what would constitute 
full compensatior 4 matter of procedure within the 
range of due pr s in the enforcement of the contract. 
“To enact laws providing remedies for a violation of con- 
tracts” and “to alte r enlarge those remedies from time 
to time,” was, wit the competency of the legislature 

. The mere fact that such legislation is retroactive 

does not bring it int nflict with the guarantees of the 
Federal Constitut nd when the action of the 
legislature is direct the enforcement of the obligations 
assumed by the parties and to the giving of suitable relief 
for non-performat t cannot be said that the obligations 
of the contract hav é paired. The parties make their 
contract with refer to the existence of the power of 
the State to prov remedies for enforce ent and to se 
cure adequate red: ase of breacl 

Without attempt to review the numerous, and not 
harmonious decis the allowance of interest in the 








case of unliquidated claims, it is sufficient to say that the 
subject is an appropriate one for legislative action in order 
to provide a definite rule. The statutory allowance is for 
the purpose of securing a more adequate compensation by 
adding an amount commonly viewed as a reasonable meas- 
ure of the loss sustained through delay in payment. It 
has been recognized that a distinction, in this respect, 
simply as between cases of liquidated and unliquidated dam- 
ages, is not a sound one. Whether the case is of the one 
class or the other, the injured party has suffered a loss 
which may be regarded as not fully compensated if he is 
confined to the amount found to be recoverable as of the 
time of breach and nothing is added for the delay in ob 
taining the award of damages. Because of this fact, the 
rule with respect to unliquidated claims has been in evo 
lution . . . and in the absence of legislation the courts 
have dealt with the question of allowing interest accord 
ing to their conception of the demands of justice and 
practicality. . . . “The disinclination to allow interest 
on claim of uncertain amount seems based on practice 
rather than theoretical grounds.” Williston on Contracts, 
vol. III, sec. 1413, Whether there shall be a definite rule 
is a matter within the legislative discretion, as is that of 
providing for interest upon judgments. 
The case was argued by Mr. George Link, Jr., for 
appellants and by Mr. Jeremiah A. O'Leary for 
appellee. 


Federal Courts—Jurisdiction Based on Diversity of 
Citizenship—Amount in Controversy 

If, under the state law, an insurance company, in a suit 
in the federal court between residents of different states to 
recover losses covered by an insurance policy, is liable for 
damages including a reasonable attorney’s fee, the amount 
of such fee is to be included in determining whether the 
jurisdictional requirement that the matter in controversy 
must exceed the sum or value of $3,000 has been met in 
suits between citizens of different states. 

Missouri State Life Ins. Co. et al. v. Jones, Adv. 
Op. 135; 54 Sup. Ct. Rep. 133. 


In this case, before the Court on writ of certiorari 
to the Supreme Court of Arkansas, the question pre- 
sented was: 

In a removal proceeding based upon diversity of citi 
zenship, is it proper to treat attorneys’ fees imposed by the 
Arkansas statute and claimed by the plaintiff, as part of 
the sum necessary for jurisdiction in the Federal court? _ 

The federal statute, Sec. 41, U. S. C. A. (Jud. 
Code, Sec. 24) confers jurisdiction on the United 
States District Courts of suits of a civil nature between 
citizens of different states “where the matter in con- 
troversy exceeds, exclusive of interest and costs, the 
sum or value of $3,000." Sec. 71, U. S. C. A. (Jud. 
Code, Sec. 28) provides for removal of suits from the 
state courts to the federal courts of suits over which 
the latter have original jurisdiction. 

The suit under review, brought in a state court 
of Arkansas, was to recover on two insurance policies 
of a total of $3,000. A statute of that State provides 
that an insurance company, upon failure to pay loss 
for which it is liable under a policy within the time 
therein specified, shall be liable, after demand, in addi- 
tion to the amount of the loss, for 12% damages upon 
the amount of the loss, “together with all reasonable 
attorneys’ fees for the prosecution and collection of 
said loss” ; to be taxed and collected as other costs are 
collected. 

The petitioner properly sought removal of the suit 
to the federal court, on the grounds of diversity of 
citizenship, since the petitioner is a Missouri corpora- 
tion, the respondent a citizen of Arkansas, and the 
judgment sought was $3,000 “together with a reason- 
able attorney’s fee . . .” Removal was denied; judg- 
ment went for the respondent for $3,000, and the court 


further adjudged that he was entitled to a reasonable 
o 
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attorney’s fee of $550. This was affirmed by the 
Arkansas Supreme Court. 

On certiorari, in an opinion by Mr. Justice Mc- 
REYNOLDS, the Supreme Court reversed the judgment 
and held that the state courts had erred in not allowing 
removal of the suit to the federal court, and in hold- 
ing that the liability for the attorney’s fee was merely 
an item of costs. Referring to the State Supreme 
Court’s discussion of Mutual Life Ins. Co. v. March, 
185 Ark. 332, Mr. Justice McREYNOoLDs said: 


In March’s Case, judgment was sought upon an insur- 
ance policy for $3,000, together with 12% penalty and at- 
torneys’ fees. The trial court denicd a petition for re- 
moval. The Supreme Court disapproved and said—‘He 
sues for $3,000 and 12 per cent damages and attorneys’ 
fees. Section 6155, supra, provides that the attorney’s 
fees shall be taxed as costs, but it does not provide that 
the 12 per cent penalty shall be taxed as costs. Therefore 
the amount in controversy was $3,360.” Evidently, the 
Court concluded because the State statute directed that 
attorneys’ fees should be treated as costs, they were costs 
within the removal statute. Also, that the prescribed dam- 
ages were not costs since not so declared 

But this view was rejected here in 
National Surety Co., 276 U. S, 238, 241. We there held 
that a statute which allowed attorneys’ fees to be taxed 
as a part of the costs created a liability enforceable by 
proper judgment in a Federal court; that the mere dec- 
laration of the State statute could not alter the true na- 
ture of the obligation. 

In the State court the present respondent sought to 
enforce the liability imposed by statute for his benefit 
—to collect something to which the law gave him a right. 
The amount so demanded became part of the matter put 
in controversy by the complaint, and not mere “costs” 
excluded from the reckoning by the jurisdictional and re- 
moval statutes. 


The case was argued by Mr. Allen May for peti- 
tioners and by Mr. Tom Poe for respondent. 


Sioux County v. 





Federal Courts—Jurisdiction in Suits Between Citi- 
zens of Different States—Status of Bond- 
holders’ Committee 


A bondholders’ committee, vested with legal title to 
bonds, and formed for the purpose of adjusting indebtedness 
evidenced by the bonds, through refinancing, composition, 
exchange of securities or other means including litigation, 
if needed, and not for the principal purpose of resorting to 
litigation for collection of bonds of various individual bond- 
holders whose interest was insufficient or whose citizenship 
was inappropriate to support the jurisdiction of the court, 
may bring suit in a federal court to recover on bonds and 
coupons, where the citizenship of the members of the com- 
mittee and the defendant is diverse, and the aggregate 
amount in controversy exceeds $3,000. 

Bullard et al. v. City of Cisco, 
Sup. Ct. Rep. 177. 

In this opinion, delivered by Mr. Justice VAN 
DeEVANTER, the Court considered the status of a bond- 
holders’ committee in relation to the jurisdictional re- 
quirements of the federal courts respecting citizenship 
of the parties and the amount of the matter in con- 
troversy. 

The defendant, City of Cisco, Texas, had issued 
certain bonds which were in default as to $14,000 
principal amount, and $335,787.50 interest coupons 
held by the plaintiffs. Three of the plaintiffs were 
citizens of New York and one of Ohio. They held 
title to $2,115,000 of the bonds, of which $14,000 were 
due and unpaid, as well as due and unpaid interest 
coupons in the amount stated. In an action at law, 
brought in a federal District Court of Texas to recover 
on the bonds and interest coupons, the defendant chal- 
lenged the jurisdiction of the court on the ground that 
the plaintiffs were not actual and beneficial owners of 


Adv. Op. 137; 54 












the bonds and coupons, but held them solely for th 
purpose of collection for others, who had no standing 
to sue in the federal court, because their respective 
holdings were not in excess of $3,000. 

The District Court concluded (a) that under the 
agreement between the bondholders and the committe: 
the plaintiffs held the bonds solely as a collectior 
agency and had no real ownership of them; (b) tl 
of owners who had deposited bonds and coupons on! 
three were shown to have severally deposited mor 
than $3,000 of those sued on; and (c) that the par 
ticular bonds and coupons received from such thre 
were not in evidence identified or segregated from t! 






others. Accordingly it dismissed the suit without 
prejudice. The Circuit Court of Appeals agreed sul | 


stantially with the District Court, except as to th 
status of the committee in regard to the three lost ag 
gregating more than $3,000 respectively. As to thes 
held the view that the deposit did not prevent the suit | 
from being within the jurisdiction of the court, and 
that opportunity should have been afforded for identi 
fication and segregation of the lots of more thar 
$3,000. 

On certiorari, the Supreme Court reversed bot! 
judgments embodying the conclusions outlined abov 
The opinion of Mr. Justice VAN DEVANTER contait 
an analysis of the provisions of the bondholders’ agre« 
ment, and calls attention to the fact that in additior 
to vesting the committee with legal title to the deposit 
bonds and coupons, it confers on the committee broad 
powers to adjust the whole indebtedness and to cor 
duct proceedings appropriate to that end; and that 
did not have merely the restricted authority of a col 
lection agent. The conclusions of the Court as to the ' 
legal effect of the agreement, and the status of th 
committee in relation to the jurisdiction of the District 











Court are indicated in the following portion of th 
opinion : ( 
We are of opinion that the purpose of the agre« ’ 

ment of January 3, 1930, was not to create a mere colle 
tion agency, nor to set up a merely colorable device t 
circumventing restrictions on federal jurisdiction, but 
put the bonds and coupons—the owners of which wer 
numerous and widely scattered—into an express trust—t 
be managed and administered by four trustees—for the 
purpose of conserving, salvaging and adjusting the invest 
ment—the municipal debtor having become financially em- 
barrassed. The depositing owners, or succeeding certifi 
cate holders, were to be the cestuis que trustent or ben¢ 
ficiaries. The plaintiffs were to be the trustees Ithoug . 
not called trustees in the agreement, they necessarily had \ 


that status by reason of the rights, powers and duties ( 
expressly assigned to them. There was a distinct declar: 
tion that they should have full title to the deposited bor 





and coupons, and this was fortified by other provisions de 
fining the control and power of disposal which the trus- 
tees were to have over them. F 

Counsel for the defendant inquire—If the committee 
were to be the legal owners of the bonds and coupons, why , 


were they authorized to borrow money and pledge tl f 
bonds and coupons for its repayment, as also to do 


¢} 
other 





things which legal owners would be free to do without } 
special authorization. The answer is obvious The title : 
and authority confided to the persons constituting the com 
mittee were confided to them as trustees, and not in their : 
personal right, and there was need for carefully and fully 
defining the authority, for trustees are not permitted to go 5 
beyond such as is given expressly or by necessary imp! 5 
cation. 

To summarize, we think it apparent from the agree 
ment as a whole that resort to litigation was not the prin- 
cipal thing in mind when it was being made, and that what 
was intended was to invest the trustees with full title and 
such discretionary powers as might enable them to effect 
a helpful adjustment of the situation through refinancing 
composition, exchange of securities and other means, in- : 





cluding litigation if needed. 
As the transfers under which the plaintiffs 
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yds and coupons were made to them as trustees, were 
eal and not simply purposes of collection, and in 
sted them with tl title they were entitled, by rea- 
n of their citizer p and of the amount involved, to 
ing the suit in the federal court. The beneficiaries were 
t mecessary parties and their citizenship was im- 
aterial 
The case was argued by Mr. Dexter Hamilton for 


titioners and by Mr. F. D. Wright for respondent. 


Extradition—Construction of Treaty Providing for 
Extradition 

Under the Treaty of 1842 with Great Britain, and the 
Convention of 1889, the United States is charged with the 
juty to surrender for extradition one charged in Great Brit- 
1in with the crime of receiving money or property knowing 
the same to have been fraudulently obtained, although such 
ict is not a crime in the particular State where the party 
charged therewith is found. 


Factor v. Laubenheimer et al., Adv. Op. 151; 54 
sup. Ct. Rep. 191 
The proceeding under review in this opinion arose 
a writ of hal orpus, for which the petitioner 
ide application in the federal court for the Northern 
istrict of Illinois, seeking release from custody of 
United States marshal. The petitioner was held 1 
ustody for extradition to England on complaint of 
the British Consul, on the charge that he had 
eived from Broadstreet Press Limited” certain sums 
f money, “knowing the same to have been fraud- 
ilently obtained.” The District Court ordered the pe- 
titioner released, on the ground that the act charged 


r the laws of Illinois, the place 
was apprehended, and hence not embraced 
applicabl treaties. The Circuit Court of 
\ppeals reversed the judgment, on the ground that 
the act charged was a crime in Illinois, as had been 
leclared in Kelly Griffin, 241 U. S. 6. On cer- 
tiorari, the judgment of the latter court was affirmed 
y the Supreme ‘ on other grounds, with three of 
1e Justices dissenting. The prevailing opinion was 
lelivered by Mr ce STON! 

The petitioner contended that extradition may not 
be had unless the « charged is a crime under the 
law of the state where the fugitive is found, and that 
the act not a crime in Illinois. In 
support of this contention he asserted that it is a gen- 
eral principle of national that an offense for 
which extraditior iy be had must be a crime in the 


demanding country and in the place of refuge, and that 


was not an offense unde 
where he 
vithin the 


+} 


ITense 
charged here is 


law 


n the light of such principle, treaty provisions exclude 
any right of either country to demand extradition un- 
less the offense irged is a crime in the place of 
asylum. As to tl Mr. Justice SToNE emphasized 


the controlling force of treaties applicable to such 


questions, and said 


But the principles of international law recognize no 
right to extraditior part from treaty While a govern- 
ment may, tl agré ble to its own constitution and laws, 
voluntarily exercise the power to surrender a fugitive from 
justice to the country from which he has fled, and it has 
been said that it is under a moral duty to do so. . . the legal 


extradition and the correlative duty 
demanding country exist only when 


right to demand 
to surrender | 


created by treaty To determine the nature and ex- 
tent of the right look to the treaty which created 
it. The question presented here, the erefore, is one of the 
construction of the provisions of the applicable treaties 
in accordance wit principles governing the interpre 
tation of international agreements 


Then followed an analysis of the applicable treaties 
and matters bearing on their construction 


Article X of the treaty with Great 


Britain of 








1842 embraces the extradition provisions of that treaty. 
It is there provided that each country “shall, upon 


mutual requisitions by them . deliver up to jus- 
tice all persons who, being charged with” any of seven 
named crimes “committed within the jurisdiction of 
either, seek an asylum or shall be found within the 
territories of the other.” The crime charged here is 
not one of the seven there specified, and the supple- 
mental convention of 1889 must be looked to for deter- 
mination of the question. It is there recited that the 
parties desired that Article X of the treaty of 1842 
“should embrace certain crimes not therein specified, 
and should extend to fugitives convicted of crimes 
specified Article X and in the convention. The 
applicable article of the Convention of 1889 is Article 
I, providing as follows: 


ARTICLE 1, 


“The provisions of the said Tenth Article are hereby 
made applicable to the following additional crimes: 

1. Manslaughter, when voluntary. 

2. Counterfeiting or altering money; uttering or 
bringing into circulation counterfeit or altered money. 

3. Embezzlement; larceny; receiving any money, 
valuable security, or other property, knowing the same to 
have been embezzled, stolen, or fraudulently obtained. 

4. Fraud by a bailee, banker, agent, factor, trustee, 
or director or member or officer of any company, made 
criminal by the laws of both countries. 

5. Perjury, or subornation of perjury. 

6. Rape; abduction; child-stealing; kidnapping. 
Burglary; house-breaking or shop-breaking. 

8. Piracy by the law of nations. 

9. Revolt, or conspiracy to revolt by two or more per- 
sons on board a ship on the high seas, against the au- 
thority of the master; wrongfully sinking or destroying a 
vessel at sea, or attempting to do so; assaults on board a 
ship on the high seas, with intent to do grievous bodily 
harm. 

10. Crimes and offenses against the laws of both coun- 
tries for the suppression of slavery and slave-trading. 

“Extradition is also to take place for participation in 
any of the crimes mentioned in this Convention or in the 
aforesaid Tenth Article, provided such participation be 
punishable by the laws of both countries.” 


Mr. Justice Stone pointed out that this Article 
on its face makes a distinction between certain of the 
enumerated offenses, in three instances expressly lim- 
iting the operation of the provisions to acts “made 
criminal by the laws of both countries,” and that such 
limitation is not expressly made applicable to the crime 
charged in the case at bar. The petitioner contended 
that, notwithstanding such distinction, the treaty does 
not require extradition unless the act charged is crim- 
inal under the laws of the particular state, district or 
territory of the United States in which the fugitive 
is found. 


~ 


Explaining and commenting on this contention 

Mr. Justice STONE said: 
The only language in the two treaties said to support 
this contention is the proviso in Article X of the treaty of 
1842, following the engagement to surrender fugitives 
charged with specified offenses, which reads as follows: 

“Provided, that this shall only be done upon such evi- 
dence of criminality as, according to the laws of the place 
where the fugitive or person so charged shall be found, 
would justify his apprehension and commitment for trial 
if the crime or offence had there been committed. 

It cannot be said that these words give any clear in- 
dication that a fugitive charged with acts constituting a 
crime named in the treaty is not to be subject to extradi- 
tion unless those acts are also defined as criminal by the 
laws of the state in which he is apprehended. The proviso 
would appear more naturally to refer to the procedure to be 
followed in the country of the asylum in asserting and 
making effective the obligation of the treaty and partic- 
ularly to the quantum of proof—the “evidence”—which is 
to be required at the place of asylum to establish the fact 

















that the fugitive has committed the treaty offense within 
the jurisdiction of the demanding country. 

The relation between Article X and the Conven- 
tion of 1889 was cited in support of the view that 
the proviso relates to procedure only. As to this the 
opinion, stating that no regulation existed at the time 
of adoption of the treaty, governing th extradition of 
fugitives, added: 

The draftsmen of the latter document obviously treated 
the proviso as dealing with procedure alone, since they 
took care to provide in Article 1 that fugitives should be 
subject to extradition for « in offenses, only if they 
were defined as criminal by the | th countries, but 
omitted any such provision with respect to all the others 

enumerated, including the crime of “receiving,” with which 
petitioner is charged. This was an unnecessary precau- 
tion and one not consistently taken if the proviso already 
precluded extradition when the offense charged is not also 
criminal in the particular place of asylum. A less strained 
and entirely consistent constrt n is that urged by re 
spondent, that the specification of the crime of “receiving,” 
as a treaty offense, without qualification, evidenced an in- 
tention to dispense with the restriction applied to other 
treaty offenses, that they must be crimes “by the laws of 
both countries.” 





The Court, in support of the ruling, also invoked 
the rule that in construing treaties, the more liberal 
view enlarging rather than restricting rights there 
under is to be preferr where the treaty fairly ad- 
mits of two interpretations. 

In addition to this certain diplomatic correspond 
ence was cited to show that shortly after the procla- 
mation of the treaty of 1842, Secretary of State Cal- 
houn asserted to Great Britain that both parties were 
obligated to surrender fugitives duly charged with any 
offenses specified in Article X without regard to the 
criminality/of the act charged under the law of the 
place of fefuge. The conclusion drawn from the 
diplomatic ‘history was thus stated: 

The political department of the government, before 
the negotiation of the Convention of 1889, had thus clearly 
and emphatically taken the position that the correct con 
struction of Article X is that for which respondent con- 
tends here, a construction which, as already indicated, is 
supported and confirmed by the provisions of the Conven 
tion of 1889. Our government does t appear to have 
receded from that position, and while the British Govern 
ment has never definitely yielded to it, except insofar as the 
arguments addressed to us behalf of the respondent may 
be taken to have that effect, that fact or even the failure 
of Great Britain to comply with tl bligations of the 
treaty would not be ground for refusal by this government 

to honor them or by this Court to apply them. Until a 
treaty has been denounced, it is the duty of both the gov 
ernment and the courts to sanction the performance of the 
obligations reciprocal to the rights which the treaty de 
clares and the government asserts even though the other 
party to it holds to a different view its meaning. 

The diplomatic hist ry f visions thus lends 
support to the construction which we think should be placed 
upon them when read without extraneous aid, but with 
that liberality demanded generally in tl nterpretation of 
international obligations 





Other considerations in support of the conclu- 
sions reached by the Court were that the view taken 
impairs no legitimate public or private interest and 
that it avoids restrictions on t ciprocal operation 
of the treaty which would otherwise arise by reason 
of variations in the criminal laws of the several states 

In conclusion, consideration was given to the con 
tention that the Dawes-Simon extradition treaty is now 
in force, and since it omits the crime charged, the 
proceedings here involved should abate. Finding it 
unnecessary to determit new treaty is 
in force and binding on the United States, the Court 
concluded that it could not hold that its obligation 
would not extend to the offense charged, or that its 
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its laws or of the laws of the asylum, he urge: 
the treaties disclose an intention to creat 
obligations: 


ion was expressed 
use and omission of words “made criminal 











substitution for the earlier treaties would abate tl 
extradition proceeding or habeas corpus proceeding 
involved here. 


Mr. Justice BuTLER delivered a dissenting 
ed bent 


ion. At the outset, explaining his understanding 
the decision of the majority, he said: 


The decision just announced holds that the 
States is bound by treaty to surrender its citizens and 
to England there to be prosecuted criminally and pu 
ished for that which if committed here would transgre 
no law—federal or state. And it is so held despite 1 
established rule that England is not by the treaty 
to grant any extradition upon the demand of this 
unless the crime charged against the fugitive is als 
crime under English law. Heretofore, this C 
has steadfastly held that a fugitive, whether aliet 
citizen, will not be extradited unless the facts 
against him in the demanding country are there ma 
criminal, constitute a crime covered by the treaty and 
denounced as crime either by some Act of Congress 
the laws of the State where the fugitive is fow 


Against the view that the United States has 
1 


liedly agreed to extradite for acts not criminal u 


] | 


But the court’s decision rests upon the grou t 
the United States impliedly agreed to extradite for 
not made criminal by its laws or the laws of the state 
asylum. Admittedly England did not so agree. There 
no warrant for the discrimination. The parties dealt 
equals. All their extradition treaties disclose th 
that they shall stand on the same footing. The gover 
principle always has been reciprocity and equality. 





In this connection provisions of the Jay Treat 


f 1794, the treaty of 1842, the Convention of 188 


and supplementary treaties of 1900 and 1905 wer 
cited. 


Dissent from the reasoning of the majority 
| also as to the significance of 


} the law 





1f both countries” in certain clauses of the treat 
Since this is the fundamental point on which the d 
ference of opinion among the Justices rests, the 
senting view thereon is quoted in full, as follows 
The majority opinion notes the absence of any ex 
press requirement ol criminality in both countries in iter 
3, which includes the acts alleged against petit it e 
phasizes “made criminal by the laws of botl intri¢ 
qualifying “fraud” in item 4 and from that it infers that 
to acts not similarly qualified, criminality in the asylu 
state here is not essential. That indeed is g 
upon which the court’s opinion rests 
But the indefinite terms by which the qualified off 
are designated fully account for the use of the words 
limitation. An examination of the list discloses that whet 
there is an express requirement of the criminality in | 
countries the purpose is to make certain that the acts 
criminal or to safeguard against demands for extradit 
for acts not criminal in the asylum countr\ Neither 
Jay Treaty nor the Webster-Ashburton Treaty contains 
any provision expressly limiting extradition to acts mad 
criminal in both countries. No such specification 
necessary as the transgressions listed are grave and wé 


known to have been denounced as crimes by the laws 
both countries. Qualifying clauses are often use 
ties, statutes and agreements where the meaning would be 
the same if they were omitted. Article II of the Conv 





tion of 1889 furnishes an example. It declares that 
fugitive shall be surrendered for any offense of a p 
cal character. As no crime of that sort is listed, the 
vision is unnecessary That clause, like the express 
requiring criminality in both countries, is used, not t 





nge meaning, but to emphasize and insure adhere 
to a well known general principle always held applicable 
in the absence of any such specification. And Article I 
declares that a person surrendered cannot be tried in t 
demanding country for any crime committed prior to ex 


tradition other than that for which he was extradited 











REVIEW OF RECENT SUPREME CouRT DECISIONS 

















These clauses add t g to the protection to which the 
has bee the absence of such stip- 

The histor 4 negatives any inference such as 

it drawn | t rity t was taken from, and 
mitting “pul ly the same as, a clause in the 
British Extradit t As “public officer of any com- 
’ is law e word “public” was 
ypper I t qualified by 
made crit i t for the time being im torce 
rrespondings n of “fraud” in the treaty was 
ded for clar so the clause “made criminal 
the LW 5 va id 1 The doubts 
at reasona ght : as to the meaning of the 
rds us¢ et ualification. Fraud 
ay or may t titute crim When the word is 
ised without n it does not mean a criminal 
ffense Tt t tends to numerous classes of per- 
ns, even to me f a corporation. The word “com 
pany” is broad « to include unincorporated associa- 

s as well rations of all sorts The laws 

gulat banker thers included are well known to 
ack subject to frequent changes 
Absence of some t xpression would have leit it un 
ertain whe listed was a civil or criminal 
wrong 

The Court t invoke pport from the other 

ms in wW ng expressions are used And 
these items ‘ t the implication drawn by the opin 
n from the qua vords in item 4 groundless and 
that there is 1 for the application of the canon of 
onstructiot rpr et . Let them be ex- 
amined 

Item 10 r offenses against the laws 
of both int suppression of slavery and slave 
trading.” If t wainst the laws of both coun 
tries” wer mitt t prov n would have no mean 
ing. 

The unnumb in the Convention of 1889 covers 
‘participation mmission of the crimes listed in 
that Conventior the reaty of 1842. The limita- 
tion to sucl is punishabl y the laws of both 
countries was a to bring “participation” within the 
general principl parties did not intend that one 
accused of s n England would be extradit- 
able from a Stat ere the act violates no law while 
the person guilt participation by aiding, inducing, 
pr curing or 1 him to commit the crime would 
be entitled ther to remait 

The “briber red by item 14 is limited to such 
us is de ‘ botl mtries. The corre- 
ponden : t tl item shows that 
both parties int us always to adhere to the principle 

limit t t 1 iminal by the laws 
f bot! or the United 
States proposed ise not expressly requiring crimi 
nality in botl The Marquess of Lansdowne 
r His Brit { t ed tl form adopted. 
Choate a te ired letter made 
it perfect! 2 leclared in Wright 
Henkel 1190 ng criminality in 
both countries wv [ ‘ stated in the item. 

Offence ig t ipt law f made criminal by 
the laws of bot! tr ; vered by item 15. Lack 
f uniformit ferent parts of the Empire and, when no 
ederal A ] al States in this 
countr ! t inality in both 

untries necessar th interest I rtainty and to 
naintain the get rule that the asylun untry denies 
extraditi f I l il More 
over, the « se is I ry to limit the provi 
sion to ct ] | t against 
the bankrupt vould not necessarily imply crimi- 
nality. but 1 . > a pene h transeres 
sions as 
For the othe: nts discussed in the dissenting 
opinion referet ist be made to the opinion itself 
Mr. Justi leis and Mr. Justice Roberts 
joined tl 1 
If t t ecis in the Insull 
extraditi c be relied upon, the at 
titude of ~ ro supported by the 
majority opiniot this se, while the decision of 








the Greek Court may justly claim the support of the 
reasoning of the dissenting opinion. 

The case was argued by Mr. Newton D. Baker 
for petitioner on original argument and reargument, 
by Mr. Franklin R. Overmyer on original argument 
for respondent Laubenheimer, and by William D. 
Mitchell for respondent Godfrey Haggard, His 
Britannic Majesty’s Consul General. 

Taxation—Income Taxes—Deductions 

Payments made by a taxpayer, who is in business as 
a commission agent, are not allowable deductions in com- 
puting his income, where made to creditors of a bankrupt 
corporation, in which the taxpayer was interested prior to 
the bankruptcy, in an endeavor to strengthen the taxpayer’s 
own credit and standing. 

Welch v. Helvering, Adv. Op. 1; 
Vol. 54, p. 3 

The petitioner was formerly secretary of E. L 
Welch Company, a corporation engaged in the grain 
business. It was adjudged an involuntary bankrupt 
and discharged from its debts. Later the petitioner 
contracted to purchase grain for the Kellogg Company 
on a commission basis. To re-establish his relations 
with customers he had known when acting for the 
Welch Company, and to solidify his credit, the peti- 
tioner decided to pay the debts of the Welch Company 
so far as he was able. During 5 years he made sub- 
stantial payments for such purpose. The Commis- 
sioner ruled that the payments were not deductible 
from income as “ordinary and necessary expenses,” 
but were in the nature of capital expenditures, an out- 
lay for development of reputation and good will. 

The Board of Tax Appeals and the Circuit Court 
of Appeals sustained the Commissioner’s ruling, and 
on certiorari the Supreme Court affirmed the decision 
in an opinion by Mr. Justice Carpozo. Conceding 
that the expenditures might be considered “necessary” 
expenses, the learned Justice stated that they could 
not be deemed “ordinary” as well. In this connection 
he pointed out as an illustration of ordinary expenses 
those involved in litigation. In contrast to such ex- 
penses those involved here were discussed. The rele- 
vant considerations were thus elaborated : 

The line of demarcation is now visible between the 
case that is here and the one supposed for illustration. 
We try to classify this act as ordinary or the opposite, 
and the norms of conduct fail us. No longer can we have 
recourse to any fund of business experience, to any known 
business practice. Men do at times pay the debts of others 
without legal obligation or the lighter obligation imposed 
by the usages of trade or by neighborly amenities, but 
they do not do so ordinarily, not even though the result 
might be to heighten their reputation for generosity and 
opulence. Indeed, if language is to be read in its natural 
and common meaning we should have to say that 
payment in such circumstances, instead of being ordinary 
is in a high degree extraordinary. There is nothing ordi 
nary in the stimulus evoking it, and none in the response. 
Here, indeed, as so often in other branches of the law, the 
decisive distinctions are those of degree and not of kind 
One struggles in vain for any verbal formula that will 
supply a ready touchstone. The standard set up by the 
statute is not a rule of law; it is rather a way of life 
Life in all its fullness must supply the answer to the 
riddle. 

The Commissioner of Internal Revenue resorted to 
that standard in assessing the petitioner’s income, and 
found that the payments in controversy came closer to 
capital outlays than to ordinary and necessary expenses in 
the operation of a business. His ruling has the support of 
a presumption of correctness, and the petitioner has the 
burden of proving it to be wrong... . 

Unless we can say from facts within our knowledge 
that these are ordinary and necessary expenses according 


(Continued on page 59) 
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Agricultural Compositions 
and Extensions 


(Continued from page 11) 


that the law permits a confirmation by the con- 
ciliation commissioner.° 

A confirmed composition or extension proposal 
may be set aside within six months for fraud, on 
the application within six months of any party in 
interest, provided that knowledge of the fraud came 
to the petitioner after the confirmation of the pro- 
posal (m). Before an application for the confirma- 
tion of a composition or extension proposal may be 
filed it must be accepted by a majority in number 
of creditors and amount of claims and the money 
or security necessary to pay all debts which have 
priority, unless waived, and in case of a composi- 
tion the consideration to be paid to creditors has 
been deposited (g). General Order L requires the 
deposit to be made in any designated depository. 

A difficulty of interpretation is raised by the 
latter part of subsection (g) relating to the de- 
posit of money or security by the farmer. In the 
usual situation the farmer will borrow the money 
from a federal land bank or from the government 
through the Land Bank Commissioner. Neither 
the land banks nor the Commissioner will advance 
any money except against the required security 
documents and where a composition is made a con- 
dition, not until after the composition has been ef- 
fected. It is argued therefore that the Section 
is unworkable because the money will not be lent 
until the composition has been carried out and 
the composition cannot be carried out until the 
money is deposited. This difficulty disappears, 
however, if one abandons a mere literal reading of 
the subsection. The formal and definite commit- 
ment of a land bank or agent of the Farm Loan 
Commissioner to make a loan to a farmer certainly 
can be interpreted as “security” or “the consid- 
eration to be paid.” While it would be more sensi 
ble in the Section to speak of paying or delivering 
the consideration or security there is no reason 
to expect that the Section will be interpreted to 


make it unworkable. It is possible too that if 
necessary the Land Bank Administration might 
instruct the land banks or the Farm Loan Com- 


missioner to have checks payable to the farmer 
and his creditors deposited in escrow pending con- 
firmation. 

The mere acceptance by the requisite majority 
in number and amount of creditors and claims does 
not mean the court must confirm the proposal. 
The law makes it a condition of the court’s con- 
firmation that it be satisfied the proposal is an 
equitable and feasible method of liquidation for 
secured creditors and of financial rehabilitation for 
the farmer; that it is for the best interests of all 


6. The 
application 
missioner who shall transmit it to the 
creditors, the proofs of claims which have been allowed and disallowed, 
a list of debts having priority, a list of secured debts with a de- 
scription of the security of each and the final inventory with exemp- 
tions. a certificate of the depositary showing that the required deposit 
has been made and a report of the commissioner recommending or 
opposing confirmation, and in the case of extension, stating to what 
extent, if any, it is desirable for the court to retain jurisdiction of 
the farmer and his property. The General Order also requires the 
judge to fix the date and place for a hearing at which a creditor 
opposing confirmation might Fie a written eo - ation of the grounds 
of his opposition. If the judge does not confirm the proposal, the 
proceedings may cither be dismissed or relented back to the com 
missioner for further report. 


Supreme Court in its General Order L  stinulates that 
for confirmation shall be filed with the conciliation com 
judge with the acceptances of 





creditors and that the offer and acceptance are i: 
good faith (i). A special requirement and a rat! 
unusual one is that in extension applications the 
court shall require proof for each creditor filing 
claim that the claim is free from usury. Sinc: 
the filing of a claim is prima facie proof of tl 
debt presumably an affidavit that the claim is not 
usurious will be accepted as compliance with thi 
part of the section (i). 





Since an extension or composition propos 
must be approved by a majority in a al 
amount of claims, the first mortgagee, if his mort 


gage is to be affected, will, because of the relati 
size of his obligation, usually have the 
over the proposal. This fact in practice 
minor significance. It may not be 
affect a first mortgage in most instances. If tl 
security is adequate all that will be asked generally 
of a first mortgagee is that he consent to a brief 
moratorium. If the first mortgagee is a land bat 
an insurance company, or a local 


veto powell 
may be 


necessary 








institution de 
pendent upon public good will, it is not likely that 
a first mortgagee will refuse reasonable conc 
sions. It is true that if a reduction in principal 
involved the first mortgagee may decline to all 
the proposal to go through. In the usual run 
cases, however, it is likely that the first mortgag: 
will agree to the proposal and that the 
effect, if any, will be exercised upon unsecur« 
creditors in the matter of reductions of princi 
and upon junior lien creditors in the matter 
extensions." 
The Bankruptcy Act is particularly 

in Section 75 as distinguished from Section 74 
in making no provision for penalties against th 
farmer in the event he fails to comply with a1 
requirements. Presumably the court would ha 
its usual equity powers to punish for contempt 
Section 75 also omits provisions found in Sectior 


coer;rci 





gvenerou 


74(a) providing for indemnity to the creditor where the 


ruptcy petition stays proceedings which might otherwis« 
brought against the farmer. For the purposes of Section 7 
a farmer is any individual who is personally and in good { 
engaged primarily in farming operations or the principal part 
of whose income is derived from farming operations 
farmer is considered a resident of any county in which 


farming operations occur (r). The law also includes in t 
term “farmer” the personal representatives of the 
farmer. The Supreme Court in General Order L 9 and 10 out 
lines the procedure to be followed in case of petitions by exe« 
tors or administrators of farmers (r). 

This discussion has not pointed out all of the ambiguit« 
in meaning nor all the difficulties in administration which n 
arise under Section 75. If farmers wish to take advanta 
of Section 75 there is no reason to expect that a practical work 
ing administration may not be developed under the Sectior 
Granted that it may be better for the farmer and his credit 
to work ct their difficulties without resort to bankrupt 
Section 75, nevertheless, offers a way by which a farmer in 
emergency may hold off all his creditors for the time bei 
and if he obtains the support of a majority in number a 
amount, the Section shows a practical way for coercing 
at least of his recalcitrant creditors 


aeceast 





7. Section 75 states that upon its confirmation a mpositior ) 
extension proposal shall be binding upon the farmer and his secu ? 
and unsecured creditors affected thereby. It does not provide sp< } 
ically for any discharge of debts This presumably would be t 
effect, however, if a composition proposal is confirmed because I 


Section 14 (3) to the effect that a confirmation 
composition shall discharge the bankrupt from his del 
those agreed to be paid by the terms of the composition and tl 
not affected by the discharge. The argument may be 
Section 14(c) refers to the discharge of a “bankrupt” 
75 is concerned with a debtor who is not to be designat 
rupt This contention seems to be met, at least in 
provisions of subsection (n) which states that except 
provided in the section “The jurisdiction and powers 

the duties of the farmer and the rights of liabilities of creditor 

shall be the same as if a voluntary petition for ad catior 
been filed and a decree of adjudication had been entered . 


provision of 
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SEEK FACTS ON CRIMINAL LAW FROM THE BAR 








National Bar Program Questionnaire Asks for Data on Law En- 
forcement and Reasons for Present Conditions 


OURTEEN hundred and fifty questionnaires on 
the subject of criminal law and its enforcement 
went out to state and local bar associations from 
erican Bar Association headquarters during the 
eek of December 12th. The double purpose of 
5s communicatior is to get from bar association 


urces over the country certain facts as to the 
resent situation and to find out how much interest 
e organized groups in the profession have in im- 
oving conditions surrounding the enforcement of 
ir criminal law [his effort in a field of first im- 
rtance should give concrete evidence of what 


1 


rtion of the bar 
counted 
rogram 
The communicati 
companying questi 


ords: 


ociations of the country can 
on to operate in the National Bar 
which was sent out and the 


nnaire, were in the following 


Foreword 
We are inart 


to Questionnaire 


tide of interest in the en- 


eal oe) 
7 
i 


forcement of crimi iw. It is a most opportune 
me for the bar unite in an effort to improve 
e conditions field. The soundness of the 
ite Chief Justice Taft's frequently quoted state- 
ent that “the administration of the criminal law 
a disgrace to our civilization” is fully realized by 
iwyers. Through the plan for cooperation of bar 
ssociation work itiated by the American Bar 
\ssociation, they now have a chance to do some- 
thing about it 
The National Program, proposed by the 
\merican Bar Association, was adopted at a con- 


1 local bar association officers in 
\ugust 1933. It proposes a 


rk, of all bar associations in 


ference of state 
Grand Rapids ot 
inion, in tern 


20 


the United States The four subjects of Criminal 
Law and Its Enf ement, Legal Education and 
Admissions to the Bar, Unauthorized Practice of 


the Law, and Sele: of Judges and Bar Activities 
in Connection Therewith, chosen as of 
present major imp and every organization 
of lawyers in the United States has been invited 
to join in an ende to deal more effectively with 
the problems in these fields. By appointment of 
committees to wv them, by their discussion 
it bar meeting y focusing the attention of 
the profession in those it is believed that 


have been 


rtance, y 


on 
} 


directions, 


considerable head may be made toward their 
solution. A clearing house at the Chicago office 
of the American Bar Association will receive re- 
ports of committe: nd furnish information on 
these topics 

The subje criminal law and its enforce- 


ment is so wide in its scope and so vast in its many 


aspects that no re s may be looked for until in- 
telligent leaders of the bar have sensed the full 
situation and assumed responsibility for changing 
it. A bibliography on the subject by A. F. Kuhl- 
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man, containing only references to books and arti- 
cles and literature on this subject contains over six 
hundred pages. While lawyers are and must be 
interested in all its phases they are particularly 
concerned and able to secure immediate results with 
those portions of the field dealing with the appre- 
hension of the criminal, his arrest and prosecution. 
Reform of the substantive criminal law, crime pre- 
vention in its broader aspects, punishment, insti- 
tutional treatment of offenders in prisons, jails and 
reformatories, non-institutional handling of crim- 
inals by parole or probation, the juvenile court, the 
use of the pardoning power, selection of judges and 
prosecutors, the causes of crime and a great many 
other factors in the general situation, while of tre- 
mendous importance, have been excluded from the 
immediate program because of the necessity for 
limiting the targets to be shot at to a comparatively 
few within a fairly narrow range. 

The reform of criminal procedure is a subject 
which is peculiarly within the lawyer’s domain. The 
model code, prepared by the American Law Insti- 
tute and approved by the American Bar Associa- 
tion, gives a specific and carefully worked out plan 
which should have thoughtful consideration in every 
state. It is recommended that special committees 
or special subdivisions of the Criminal Law Com- 
mittee in every bar association be appointed to 
work on this reform of criminal procedure, with 
special reference to the Law Institute Code. 

The following questionnaire is designed to 
bring out the facts. It should be referred to a bar 
association committee with instructions that, after 
preliminary study, a meeting of the committee 
should be called, at which answers should be filled 
in. If it is feasible to have the answers of the 
committee considered at a meeting of the Associa- 
tion within the time specified, this would undoubt- 
edly result in arousing greater interest in the sub- 
ject. A report of the result of this nationwide sur- 
vey will be made to all bar associations which show 
interest and they will be asked for recommenda- 
tions, based on their experience, as to the most 
effective ways of meeting particular problems relat- 
ing to the more effective enforcement of criminal 
law. 


Questionnaire on Some Phases of 
Criminal Law 


1. Relation Between Politics and Crime 

a. In your community, to what extent, and in 
what types of violations of the law, if any, do crim- 
inal offenders have sufficient influence to prevent 
their arrest and punishment? 

b. Is this influence generally exercised through 
the police, prosecutor's office or court? 

ce. Are district leaders or other politicians 
financially interested in any criminal enterprises? 
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d. To what extent have criminal elements 
been identified with election frauds, i. e., have gang 
sters or other notorious criminals been used in con 
nection with election frauds? 

e. Have any of the situations referred to in a, 
b, c, or d above been the subject of special study 
in your community? 

f. What if any remeé lies have been proposed 
to meet any of the above situatior 


2. Prosecutor 


a. Is the prosecutor’s office in your community) 
functioning satisfactorily in conducting investiga- 
tions of either the commission of specific crimes or 
of the conduct of public officers? 

b. Is the prosecutor’s office in your com 
munity efficient in the conduct of criminal trials? 

c. If not, what reasons would you give for 
inefficiency as to either of above duties? 

d. Is the staff adequate? 

e. Does the personnel consist of trained, ex 
perienced, or otherwise competent assistants? 

f. Does the office co-operate adequately with 
the police and other enforcing agencies? 

g. Is the policy of bargaining with offender 
for plea of guilty of lesser offense abused? 

h. Are forfeited bail bonds actually collected? 

i. Are the assistant district attorneys or other 
subordinate officers in the prosecutor’s office pri 
marily political appointees? 

j. Do you attribute any of the defects or in 
efficiency to the fact, if such is the fact, that the 
appointments are based essentially on political con 
siderations rather than upon legal or other profes- 
sional ability? 

k. Enumerate any other major defects in 
prosecutor’s office. 

3. Police 

a. In the performance of their functions of 
crime prevention, detection and arrest of criminals 
would you grade the police and other enforcing 
agencies in your community as excellent, good, fair 
or poor? 

b. Are they subject to political control? 

c. To what extent, if any, are they subject 
to corruption, financially or otherwise? 

d. Is the method of selection used calculated 
to secure desirable personnel 

e. Have they security of tenure? 

f. Do they receive adequ ite compensation? 

g. What provision exists for police instruc 
tion? 


h. If inefficiency in police other enforcing 
agencies exists, what reasons would you give for 


it other than those included in the above subdi 


visions of this topic? 

i. Do they use modern methods of scientific 
crime detection, including fingerprint and photo 
graphic records? 

}. Is the System ol fingerprints and phot 
iphs of defendants centralized in any state office 
records and identifications 

k. Are fingerprint and ph 
and other criminal information rt 


eri 
of 


raphic records 





larly forwarded 


to the Bureau of Criminal Records and Identifica 





tion of the 


United States 


at Washington, D. C.? 


a. Are there lawyers in your comn 
give unethical 
or after the 


b. What 


4. Lawyer Criminal 


assistance to criminals 


steps if any are | 


this type of activity? 
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bar who specialize in criminal 
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community co 
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- me 


business of you 
racketeering f& 


b. Does 


c. Has the prosecutor’s office in 
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lat extent if an 


the United States 


ing than the local prosecutor? 


a How 


occurred in your community since Jar 
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the kidnapping been apprehended ? 
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was made 
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6. Kidnapping 
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how many convicte 

d. How « 
ping or threats to kidnap persons 
(extortion) have occurred 
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nething about it. The subject calls 


“IS GOING TO DO SOMETHING ABOUT IT” 


nt on “Criminal Law and Its Enforcement” was recently given to the 


W. Evans, President of the American Bar Association, and was exten- 
the country: 
Iness of the frequently quoted statement of late Chief Justice Taft that 


] 


he criminal law is a disgrace to our civilization,’ the American Bar Asso- 


peculiarly for lawyer leadership and 





ist be { ughness and dispatch. We are going to first find out why this 
seract inues. Many people think they know why, but we believe that 
e can be e need in this all important matter from the lawyers of the country. Accord- 
oly we us bar associations a questionnaire which will bring us depend- 
uble i il] he states. Then after we ascertain the chief causes of this deplorable 
condit ( take the next step and endeavor to devise and effectively apply a rem 
edy. TI e done by local bar associations, coordinated for the purpose by, and under 
the lead \merican Bar Association. The questionnaire calls for specific detailed in- 
form ese general headings: 1. Relation between Politics and Crime; 2. Prosecutor ; 
3. Police ( 5. Racketeering; 6. Kidnaping; 7. Criminal Procedure; 8. Federal 

v. Low Criminal Justice; 9. Arousing the Bar; 10. Other Problems. 

‘Ts every self-respecting lawyer in the United States to help put an everlasting 
end to t to « zation,’ first, by cooperating with his brethren in the gathering of 
the fac he questionnaire, and second, by thereafter actively participating in a mili 
tant ends the remedy. The present situation is intolerable. It not only is the ‘dis- 
grace to t that our dearly beloved late Chief Justice and former President pro 
nounced it ( to destroy that civilization by defeating its primary purpose, 1 e. the 
protect perty 

tive than local tion in essentially similar cases? ion of your committee, which is the second in im 
c. Has your state adopted the uniform statute portance and which is the third in importance. 
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Published by the Council of the Section of Crim 
inal Law and Criminology of the American Bar As 





10. Other Problems sociation: Justin Miller, Durham, N. C., Chairman; 


r problems in the field Rollin M. Perkins, lowa City, Iowa; Henry W. Toll, 
inal justice which you Denver, Colorado; Louis S. Cohane, Detroit, Michigan; 
in those above listed, Sanford Bates, Washington, D. C.; James J. Robinson, 
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alternate jurors, the California; Oscar Hallam, St. Paul, Minnesota; 
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us alibis, etc Massachusetts. Edited by Will Shafroth, Assistant 
f these major problems to the President of the American Bar Association, 
ymmunity, in the opin- s140 North Dearborn Street, Chicago, Illinois. 


























CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 


don: Ivor Nicholson & Watson, Ltd.—The Central 

Criminal Court takes its name, “The Old Bailey,” 
from a street called “Old Bailey,’ which passes its 
joors. On this site stood Newgate, a city gate of Roman 
origin. It became the custom to use city gates as 
prisons and Newgate Gaol was so used as early in 1190. 
The first court house erected in the 16th century as an 
appurtenance to the prison is known as the Old Ses- 
sions House. This was replaced in 1774 by the New 
Sessions House and in 1907 by the Central Criminal 
Court, the present “Old Bailey.” 

Mr. Crew, who is secretary of the Central Crim- 
inal Court Bar Mess, gives a brief history of Newgate 
Gaol, the old and new Session Houses and the Central 
Criminal Court. This is enlivened by two chapters pic- 
turing personalities of the past and present and a 
chapter describing a typical day at the Central Crim- 
inal Court. 

One of the most interesting personalities is Sir 
Henry Fielding Dickens, son of Charles Dickens, who 
will be remembered as Common Sergeant at the time 
of the Association’s London meeting. 


poe OLD BAILEY. By Albert Crew. 1933. Lon- 


Included also are nine notable trials that were 
held at the Old Bailey during the present century. Of 
these two are reported by Mr. Crew, four by Mr. 
Christmas Humphreys and three by Mr. Archibald 
Ferwan. The reports are of uniform excellence, an 
unusual feature being a succinct head note to each case 
giving the official style, the date of the trial, the charge, 
the names of the judge and all counsel participating 

Accounts of these trials, with one exception, have 
frequently appeared heretofore. The exception is the 
trial of Lord Kylsant, reported by Mr. Crew. Lord 
Kylsant was convicted in 1931 of participating as a 
director in the publication of a false prospectus of the 
Royal Mail Steam Packet Company, and the extent to 
which the English Court went in insisting upon hon- 
esty and full disclosure in such cases will be illuminat- 
ing to those interested in the revision of our National 
Securities Act. 

In an appendix Mr. Crew explains the status and 
jurisdiction of the Central Criminal Court. This expla- 
nation will solve the difficulties of those who find it 
hard to understand why so large a proportion of crim- 
inal cases is tried at the Central Criminal Court and 
why its judges consist not only of a judge of the King’s 
Bench Division (the “Red Judge”) but of the Re- 
corder, the Common Sergeant and the Commissioner 

* * * 

Law and Ethics. By Rt. Hon. Lord Macmillan. 
1933. Edinburgh and Glasgow: William Hodge & 
Company, Ltd.—This is the address recently delivered 


by Lord Macmillan upon his inauguration as president 
of the associated societies of the University of Edi: 

burgh. It is a fresh treatment of the old question of 
how far ethical considerations influence the judgment 
of courts. The conclusion is that such considerations 
are usually controlling when judges are not prevente 

by statute or positive rule of law from responding t 

them. 

Lord Macmillan gives distinction to his discussi 
by the characteristic purity and beauty of his dictio: 
which delighted those who heard him at the Chicag 
meeting in 1931. 

s @ @ 


Courts and Judges in France, Germany and En 
land. By R. C. K. Ensor, 1933. London: Oxford Un 
versity Press—Mr. Ensor has compressed within 141 
pages (including twelve appendices) expositions of t 
judicature of England, France and Germany. T! 
compression has been accomplished without any sact 
fice of thoroughness, for it is difficult to see how th 
result could be improved. 

Written to enable English readers to compar: 
theirs with the two continental systems, it has equal 
value and even greater interest for Americans. N 
doubt the chapter on the English judicature is large! 
a familiar story to those who live under its jurisd 
tion. But to others it is valuable not only because 
gives a compact and complete picture of that syster 
but because it clears up any common misconcept! 

It is repeatedly argued that the undoubted excel 
lence of the English courts is due to the fact that al 
judges are selected by the Lord Chancellor and that 
the appointments are non-political. Neither statement 
is true. It is true that most of the judges are choser 
by the Lord Chancellor, but the appointments to the 
highest positions, by long established custom, are 
the hands of the Prime Minister. In this category 
the Lord Chancellor himself, the Lord Chief Justic« 
the Master of the Rolls, the President of the Probat: 
Divorce and Admiralty Division, the Seven Law Lords 
and the five Lord Justices of the Court of Appeal! 
Moreover, both the Prime Minister and the Lord Ch 
cellor ordinarily dispose of judgeships as rewards f 
party service. 

The reasons for the high quality of the Englis! 
judges, though different from those commonly su 
posed, are obvious. They are selected from the Bat 
(never from Solicitors). The qualifications of th 
barristers, largely as a result of the division of th 
profession into two branches, are higher than those o! 
the lawyers of most other countries. The large salary 


life tenure and great social prestige that go with a 
judgeship attract the most successful barrister, who 


er 
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desirable culmination of his 


Ce. 
This is in decid ntrast with the French system 
ler which the ju iry is a profession in itself 
rench judges are pt ted from one rank to another. 
his principle of p1 tion does not exist in England. 
nce a County ( t Judge always a County Court 
idge. Only on : Edward Acton—has ever been 
omoted to the High Court. 
While theoret the principle of promotion has 
ich to commend there is in France one serious 
ractical objection to it. It is widely believed that cer- 


influential mem- 

rs of the Chamber Deputies are able to intimidate 

e judges whos« tion may be at their mercy. 
No doubt the fact that the ordinary English judge 


n “fashionable tes who are 


s better paid, is a man of greater age and larger expe- 
rience than the < sponding French Magistrat, as 
vell as the absence on the continent of juries in civil 


ises, has something t 
egiality” across 
ie sitting en banc 
vith the fact that 
ixteen members 
to do the work 
Mr. Ensor, wit 


ions, has, by his liful 


do with the prevalence of “col- 

the channel. The surprising result of 

the French trial courts (coupled 
pellate court usually consists of 

that it requires 3,600 magistrats 

100 English judges. 

lrawing any dogmatic conclu- 


I presentation and analysis of 
these and many other facts, made a notable contribu- 
tion to the literature of his subject. 

* * * 
Henry Fielding, Novelist and Magistrate. By 
B. M. Jones. 1933. London: Allen & Unwin, Ltd.— 
Mr. Jones quotes with approval from another: 
“Writers of fiction are very fond of making their 


stories hinge on p of law. But, so far as I know, 
there are but two writers in our language who ever 


touch law without showing their ignorance on the sub- 
ject. They are kespeare and Fielding. Walter 


Scott, a lawyer | fession 
ception.” 

As to Fi 
by a fascinating 
plays and novels 


and by office, is no ex- 
Idi Mr. Jones supports this dictum 
lysis of the legal allusions in the 


Tt is upon this dence we must judge Fielding’s 
attainments as ister, for, notwithstanding what 


exhaustive research, the author 
a shadowy figure both in the 


the Bar 


has evidently beet 
f Tom Jones re ns 
Middle Temple a1 

In dealing with Fielding the magistrate, Mr. Jones 


is on firmer grout is able to point out that Field- 


ing was responsi for the establishment of the first 
detective force i1 gland and made noteworthy con- 
tributions to pris reform and the improvement of 
the criminal law 

It is pleasant to learn that the man to whom we 
ire so largely indebted for the introduction of the 
robust note into fiction was at heart always 
a lawyer 

WaALtTerR P. ARMSTRONG. 

Memphis, Ts sset 

Cases on Plead ind Procedure. Volume 2. 
By Charles E. Cla 1933. St. Paul: West Pub- 
lishing Co. Pp. XVI, 698 The second vol- 
ume of Professor Clark’s selection of cases will be as 


welcome to conti! jurists as to students of pro- 


cedural law in tl ted States and England. Almost 
thirty years ago Dean Pound, in an article in the first 


volume of } j ; Zeit chrift ( edited by Joseph 





Kohler and Adolf Wach), explained the peculiar atti- 
tude of American law towards civil procedure. To- 
gether with Giuseppe Giovenda and A. Mendelssohn 
Bartholdy, who took part in the symposium, he can 
testify today to the progress which reform of civil 
procedure has made. Much, however, remains to be 
done in the way of bringing Anglo-American and 
continental jurisprudence to a closer understanding. 
Professor Clark’s volume will be extremely helpful in 
that direction. It will, in a reference library of com- 
parative law such as we have built up in Hamburg 
under the guidance of Professor Mendelssohn Bar- 
tholdy, take its merited place among those standard 
works to which students turn if they wish to get to 
the core of the procedural law of another country, on 
one shelf with Glasson et Tissier (Traité théorique et 
practique d’organisation judiciaire, des compétences et 
de procédure civile, 3rd ed. 1925/29), Chiovenda 
(Principii di diritto processuale civile, 3rd ed. 1923), 
Heusler (Der Zivilprozess der Schweiz, 1923), Wrede 


(Das Zivilprozessrecht Schwedens und _ Finlands, 
1924), Munch-Petersen (Den danske Retspleje, 
1923/24). 


Of the main subjects dealt with in the present 
volume, four are of special interest to a continental 
lawyer, viz. Specific remedies (Chapter 20), Identity 
of the “real party in interest” with the formal party 
(Chapter 21), Compulsory joinder of parties (Chapter 
26, section 5), Amendment of pleadings (Chapter 28). 

As to the remedy of specific performance, Pro- 
fessor Clark justly remarks on the misleading reference 
to continental law contained in James Barr Ames’ well- 
known definition of specific performance as an en- 
croachment on the liberty of the individual (p. 12). In 
German law, a claim for specific performance is quite 
as freely admitted as a claim for payment of money, 
except only a claim for performance of the ceremony 
of marriage. [If the debtor owes a specific res, 
whether chattels or real property, the action lies for 
specific performance, and if plaintiff succeeds, the 
bailiff, on behalf of the creditor, seizes the res from 
the debtor and hands it over to the creditor. In cases 
where the debtor has to fulfill a contract by acting or 
refraining from acting in a specific way, the execution 
of the judgment may generally lead to something simi- 
lar to imprisonment for debt.] 

The main distinction in our continental system of 
civil actions is not between actions at law for pecuniary 
compensation and actions in equity for specific per- 
formance, but between actions for performance of any 
kind (Leistungsklage) and actions for a declaratory 
judgment (Feststellungklage). The German Code 
(and the draft of a new code of procedure as well) 
places the latter on the same level as the former. In 
mere moot cases, of course, access to the German 
courts would be denied under the provision that there 
must be a lawful interest on the part of the plaintiff 
in having his right or his legal status determined by 
judgment. As a rule, such an interest will not be rec- 
ognized by the court unless the defendant has, by word 
or deed, caused the plaintiff a feeling of insecurity. 
There is no doubt, moreover, that the declaratory judg- 
ment is, without any detriment to the administration of 
justice, much more widely permitted and made use of 
in Germany than in the federal courts, at least, of the 
United States (cf. p. 382). The majority of German 
jurists hold that the French law, which is rather re- 
luctant in admitting actions for a declaratory judgment, 
is reactionary, and that both kinds of action should 
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be conceded equality of importance. There is a wide- 
spread opinion to the effect that every action, even an 
action for specific performance in the proper sense 
of the term, necessarily contains a claim for a declara 
tory judgment on whether performance is due or not, 
and that this declaration, and not the order to perform 
the act due, is the essential element of the judgment, 
because it contains the matter which afterwards be- 
comes res inudicata., 

Another question on which American and con- 
tinental jurists may profitably exchange experience and 
criticism is the problem of the “iusti et legitimi con- 
tradictores,” as German common law text books used 
to call the “real parties” (p. 38/ss.). In German 
procedure the conception of parties is extremely for- 
mal. The “real party” is a third person in respect of 
litigation in which he has not been joined and which 
has been initiated by others. Moreover, there is no 
provision for compulsory joinder of parties in the Ger- 
man Code, and the exceptio plurium litisconsortium is 
held to be obsolete. 

It is very interesting to a continental jurist at the 
present time to note Professor Clark’s opinion that “no 
exact division between procedural law and substantive 
law is conceivable or desirable’ (p. V). In so far as 





this is only an argument in justification of the in- 
clusion of important substantive law problems in th 
present volume, nobody will quarrel with it; the vol 
ume certainly gains much by dealing with the questions 


of real party, joinder of actions or counterclaim from 


the point of view of substantive as well as procedural 
law. If, however, the statement just quoted we 
taken on its own merits it would be in strange co: 
trast to what appears to be a growing conviction 
the necessity of fixing the line of demarcation whi 
Professor Clark says does not exist. The different 
character and scope of a rule of substantive law 
a procedural rule, especially as regards private inter 
national law, seems almost a truism; and while every 
body apparently agrees on the difficulty of drawing tl 
dividing line between right and remedy, both write: 
on civil law and on procedural law have recently cor 
tributed important studies to this problem and to t 
question of “qutalifying” a right (and the law gover: 
ing that right) as either substantive or procedural 
need only mention here Professor Lorenzen’s excellent 
article on “The Theory of Qualifications and the Cor 
flict of Laws,” published in the Columbia Law Review 
vol. 20, p. 247. MAGDALENE SCHOCH 
University of Hamburg. 


Leading Articles in Current Legal Periodicals 


LLINOIS Law Review, November (Chicago, Ill.)—Social 

ism and the Constitution, by Forrest R. Black; The Illinois 
Capital Stock Tax, by Barnet Hodes; Revision of Federal 
Diversity Jurisdiction, by George W. Ball; Tax Delinquency ; 
The Illinois Tax Receivership Act, by Earl H. DeLong. 

The Journal of Air Law, October (Chicago)—Proceedings 
of the Third Annual Meeting of the National Association of 
State Aviation Officials, Oct. 12-14, 1933. Liability to Persons 
and Property on the Ground, by Robert Kingsley and Sam E. 
Gates; Pan American Air Regulation: A Comparative Study, 
by Leland Hyzer. 

Michigan Law Review, November (Ann Arbor, Mich.) 
State Taxation of Interstate Motor Carriers, by Paul G. Kau- 
per; Alternative Parties and the Common Law Hangover, by 
Dale E. Bennett. 

American Journal of International Law, October (Wash 
ington, D. C.)—The New Isolation, by John Bassett Moore; 
The Law of Nations, Static and Dynamic, by Josef L. Kunz; 
Membership in the Universal Postal Union, by Benjamin 
Akzin; American Participation in Belligerent Commercial Con 
trols, 1914-1917, by Ethel C. Phillips; The English Practice 
with Regard to Reprisals by Private Persons, by Grover Clark 

Kentucky Law Journal, November (Lexington, Ky.) 
Insolvency of the Defendant as a Basis of Equity Jurisdiction 
in Tort Cases, by Roy Moreland; Agency, General and Special 

-A Further Study, by Basil H. Pollitt; Evidence Obtained by 
Illegal Search and Seizure, by Martin R. Glenn; The Ameri- 
can Law Institute’s Restatement of the Law of Contracts 
Annotated with Kentucky Decisions (Continued) by Frank 
Murray. 

Harvard Law Review, November (Cambridge, Mass.)—A 
Comparison of Ideals of Law, by Roscoe Pound; The Railroad 
Reorganization Act, by Max Lowenthal; Instructing the Jury 
upon Presumptions and Burden of Proof, by Edmund M. Mor- 
gan; Some Legal Aspects of the National Industrial Recovery 
Act. 

Temple Law Quarterly, November (Philadelphia, Pa.) 
Some Constitutional Aspects of the National Industrial Recov- 
ery Act, by John G. Hervey; The Relief of Home Owners— 
‘ Discussion of the Federal Home Owners’ Loan Act and of 
Needed State Legislation, by Henry Ellenbogen; Opinion of 
the Attorney General on the Home Owners’ Loan Corporation 
Bonds as Legal Investments in Pennsylvania, by William A. 
Schnader; The Passing of the State Commerce Power, by 
Rinehart J. Swenson; Civil and Criminal Liability of National 
Guardsmen Called Out for Duty, by Samuel H. Sterling. 








Virginia Law Review, November (University, Va.)—T 
Legal Effects of Nonrecognition of Russia, by Milton A. Ka 
lis; Fair and Equitable Plans of Corporate Reorganization, 
Philip M. Payne; The Issuance of Securities under the E: 
lish Companies Act, by Sveigvald Nielsen. 

Columbia Law Review, November (New York City Th 
Major Issues Presented by the Industrial Recovery Act, by 


John Dickinson; Some Economic Aspects of the NIRA by 
Charles A. Gulick, Jr.; Impleader: Enforcement of Defer 
ants’ Rights Against Third Parties, by Isadore H. Cohet 
Virginia Law Review, December (University, Va I 
Constitutionality of the Federal Estate Tax, by Charles L. | 
Lowndes; The Retouchement of the Code Civil, by Sir A 


Wood Renton; Consolidation of Interstate Railroads, by Jame 
Quarles. 

Yale Law Journal, November (New Haven, Cont I 
Remedial Powers of the Admiralty, by Stanley Morrison; Ad 
miralty Jurisdiction and Amphibious Torts, by George R. Fa 
num; Stock “Brokers” as Agents and Dealers, by William O 
Douglas and George FE. Bates; Trading in Commodity | 


tures—A New Standard of Legality? by Telford Taylor 


Tulane Law Review, December (New Orleans, La \ 


Comparative View of the Interpretation of Statute Law, 
H. C. Gutteridge; The Bank Collection Code of the Americar 
Bank 

of Delictual Responsibility in Law in the Countries Govern 
by a Code, by E. Fabre Surveyer; Dogmatic and Compara 
tive Law, by Mario Rotondi. 





Tennessee Law Review, December (Knoxvill Tent 
Due Process as a Restriction Against Class or tial Legis 
tion in Tennessee, by Cyril J. Smith; Installment Sales 


Tennessee, by Robert W. Pharr; Fabrication of Evidence : 
Affecting the Doctrine of Unclean Hands, by Thomas H 
Malone. 


University of Pennsylvania Law Review, December (Phila 


delphia, Pa.)—Marketing Agreements under the Agricultural 


Adjustment Act; Their Contents and Constitutionality, | 


Morris Duane; Censorship at Common Law and Under Mod 
ern Dispensation, by Garrard Glenn; A “Pragmatic Definition 
of the “Cause of Action?” by Bernard C. Gavit 

Notre Dame Lawyer, November (Notre Dame, Ind.) 
The Catholic Church and Peace Efforts, by William Fran 
Roemer; Lincoln Conspiracy Trial and Military Jurisdictior 
over Civilians, by John W. Curran; Priorities in the Law 
Mortgages III, by W. D. Rollison. 








kers’ Association, by Wayne L. Townsend; A Comparison 
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and a condition of adherence by the United States to the said 
protocol. 

Resolved further, as a part of this act of ratification, that 
the United States approve the protocol and statute hereinabove 
mentioned, with the understanding that recourse to the Perma 
nent Court of International Justice for the settlement of differ 
ences between the United States and any other State or States 
can be had only by agreement thereto through general or special 
treaties concluded between the parties in dispute ; and 

Resolved further, that adherence to the said protocol and 
statute hereby approved shall not be so construed as to require 
the United States to depart from its traditional policy of not 
intruding upon, interfering with, or entangling itself in the po- 
litical questions of policy or internal administration of any for 
eign State; nor shall adherence to the said protocol and statute 
be construed to imply a relinquishment by the United States of 
its traditional attitude toward purely American questions.” 
(Permanent Court of International Justice, Senate Report No. 
758, 72d Congress, ist Session.) 

It is obvious that the second paragraph of the first 
resolution and the second and third resolutions are 
pieces of drafting which have been picked up from the 
scenes of previous battles and inserted into the present 
situation. The second paragraph of the first resolution 
repeats the text of a portion of the 1926 resolutions. 
It provides that “the signature of the United States 
iis fe shall not be affixed” when in fact it has 
already been affixed. It refers to “the said protocol,” 
whereas in fact three protocols have been signed on 
behalf of the United States and are before the Senate 
for consideration. It refers to “foregoing reserva- 
tions,” although the previous portion of the resolution 
contains and mentions no reservations. Senators Walsh 
and Fess state in their report that they are “unable to 
assent” to this paragraph which was added by the Com- 
mittee on the motion of Senator Moses “who opposes 
adherence on any terms.” The second and third reso- 
lutions also repeat portions of the text of the 1926 reso- 
lutions, and obviously in their present form do not fit 
the first paragraph of the first resolution much better 
than does the second paragraph of the first resolution. 
Whatever the will of the Senate may be in this regard 
it is clear that the resolutions should be redrafted to 
fit the present factual condition before the Senate, that 
is, that three treaties which deal with accession by the 
United States to the Permanent Court of International 
Justice have been signed on behalf of the United States 
and are before the Senate for its advice concerning 
and consent to their ratification. 

It would seem that those favoring such accession 
are principally divided into two classes: those who do 
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or would favor the entry of the United States into the 
League of Nations and those who would not approve 
such entry but feel that the United States should lend 
its moral and financial support to an international tri- 
bunal which has functioned honorably and ably for 
more than ten years. To those in the first named cate- 
gory there is of course no problem. To those in the 
second named class there has been and perhaps still is 
a very real problem, namely, to so arrange the accession 
of the United States to the Court that this country will 
not become in fact actively identified with the League 
of Nations and engaged in European problems. 

Apparently the vast majority of those favoring 
accession by the United States are in the last men- 
tioned position. In a very moderate and well reasoned 
report Mr. Linthicum of the Committee on Foreign 
Affairs of the House of Representatives (Permanent 
Court of International Justice, House of Representa- 
tives, Seventy-second Congress, First Session, Report 
No. 1628, June 15, 1932) stated as follows: 

“As witness after witness appeared at the hearings to speak 
in praise of the World Court, and none appeared against it 
(though several urged changes in the International Law which 
- Court interprets and administers), no doubt was allowed to 

emain in the minds of the members of the Committee that the 
pore majority of the people of the United States desire only to 
confirm the position of the World Court and to enhance its 
usefulness.” 
To these people then the manner of accession is impor- 
tant. They wish to know that the position of the 
United States has been safeguarded. 

Three treaties dealing with such accession have 
now been signed on behalf of the United States and 
have been presented to the Senate for its advice and 
consent to ratification. These treaties are: the Protocol 
of Signature of the Statute for the Permanent Court 
of International Justice, dated December 16, 1920; the 
Protocol for the Revision of the Statute of the Perma- 
nent Court of International Justice, dated September 
14, 1929; and the Protocol of Accession of the United 
States to the Protocol of Signature of the Statute of 
the Permanent Court of International Justice, dated 
September 14, 1929. All three of these instruments 
are multilateral international treaties, but for the sake 
of brevity the first mentioned will be hereinafter called 
the Statute; the second named the Amending Statute, 
for it is just that and not an amended or revised 
statute; and the third mentioned will be termed the 
Protocol of Accession. 

These documents are not here quoted in full be- 
cause they are lengthy. Portions will be quoted in the 
following pages. They may be found in full in the 
pamphlet “The United States and the Permanent Court 
of International Justice,” Publications of the Depart- 
ment of State, Washington, 1930; and in Senate 
Executive Document No. 1, Seventy-second Congress, 
First Session, December 16, 1931; and in Senate 
Report No. 758, Seventy-second Congress, First Ses- 
sion, June 1, 1932 

The Senate Resolution of January 27, 1926, advis- 
ing and consenting to the adherence of the United 
States to the Permanent Court of International Justice 
contains both understandings and reservations. The 
understandings, as they appear in this Resolution read: 

“Resolved further, As a part of this act of ratification that 
the United States approve the protocol and statute hereinabove 
mentioned, with the understanding that recourse to the Perma 
nent Court of International Justice for the settlement of differ 
ences between the United States and any other state or states 
can be had only by agreement thereto through general or special 
treaties concluded between the parties in dispute; and 

“Resolved further, that adherence to the said protocol and 
statute hereby approved shall not be so construed as to require 








the United States to depart from its traditional policy « 
intruding upon, interfering with, or entangling itself in th 
litical questions of policy or internal administration of any for 
eign state; nor shall adherence to the said protocol and statu 
be construed to imply a relinquishment by the United States 
its traditional attitude toward purely American questions.” 
No mention is made of these two understandings 
the Protocol of Accession, and it is obvious, therefor 
that they have not been there accepted. 

The second understanding concerns the “trad 
tional policy” of the United States of non-interventio: 
in “any foreign state,” and its “traditional attitud 
toward purely American questions.” The followit 
statement by M. de Lapradelle of France, while mad 
in 1920, is interesting as an expression of an Europea 
viewpoint and may indicate the ground for the omi 
sion by the Conference of any reference to that unde: 
standing : 

“But the Monroe Doctrine was the expression of Amer 
nationalism, which had assumed a continental form unknow 
European countries. No surrender can be made to this nati 
alism; the true principles must not be abandoned. Rather n 
an effort be made to make the United States understand t 
great nations must not limit themselves to being continenta 
they must take their proper place in the world. N 


f ' 
€ 


Nevertheles 
in order not to prevent the United States from joining 
League of Nations, a solution must be found ich | 
gard for their susceptibilities.” (Proceedings of the Advis 
Committee of Jurists, The Hague, 1920, p. 314 

The matter is probably unimportant as long 
provisions similar to the second and third resolutio: 
submitted to the Senate on June 1, 1932, are retain 
in the resolution advising ratification. 

There are five reservations. The first and third 
these appear in the Senate Resolution of January 27 
1926, as follows: 

“1. That such adherence shall not be taken to involve a 
legal relation on the part of the United States to the League 
Nations or the assumption of any obligations by the Unit 
States under the Treaty of Versailles.” f 

“3. That the United States will pay a fair share of 
expenses of the Court as determined and appropriated from tir 
to time by the Congress of the United States.” 

The subject matter of these two reservations 
not dealt with in the Protocol of Accession. Sin 
Article 1 of this Protocol provides that: * ‘The State 
signatories of the said protocol (the Statute of Decen 
ber 16, 1920) accept the special conditions attached | 
the United States in the five reservations mention¢ 
above to its adherence to the said protocol upon tl 
terms and conditions set out in the following articles 
and since no “terms and conditions” are so set out, 
would seem that Reservations 1 and 3 are express! 
accepted by the Protocol of Accession 

The second Senate Reservation reads: 

“2. That the United States shall be permitted to part 
pate through representatives designated for the pur 
upon an equality with the other states, members, respectiv 
of the Council and Assembly of the League of Nations, in a 
and all proceedings of either the Council or the Assembly f 


pose 


the election of judges or deputy judges of the Permanent Court 


of International Justice or for the filling of vacancies 
This reservation is agreed to by Article 2 of the Pr 
tocol of Accession. 

The fourth Senate Reservation reads: 

“4. That the United States may at any time withdraw 
adherence to the said protocol and that the Statute for the Pe 
manent Court of International Justice adjoined to the prot 
shall not be amended without the consent of the United States 

Of course it is clear that the United States derives 
its right to adhere to the Court from the provisions of 
the Covenant. Sir Francis Bell (New Zealand) states 


it thus: 
“The speaker ventured to remind the Conference that 
was not the consent of the Conference that conferred any rig 


on the United States. The United States had already the rig 
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ihere to the Court and could exercise that right, which was 
nferred upon it by the Covenant (in the Annex to which that 
intry was named I re exercising that right, and as con- 
ns precedent to the exercise of that right, the United States 
nanded certain adr from the signatory Powers, but 
either the giving nor the withholding of such admissions con- 
tuted, or in any nner affected, he right of the United 
tates. They merely ed the decision of the United States 
on the questi whether it would or would not exercise that 
ght.” (Minutes of e Conference of States Signatories of 
e Protocol of Signature of the Statute of the Permanent 
uurt of Internationa stice, Geneva, 1926, p. 55.) 

It is also clear that the United States would have 


right of withdrawal except by newly created agree- 
ent. This is not only obvious from the Statute, but 
vas recognized by the delegates of various nations at 
the Conference of States in 1926. (Minutes of the 

Conference of States, 1926, p. 13 et seq.) 
In considering this important matter it is helpful 


to trace the evolutio1 Article 8 of the Protocol of 
\ccession, which article purports to satisfy the first 
part of the Senate’s fourth reservation. This article 


I ould be considered 
withdrawal of the 

econd, the right ol 
states of their “acc pt 


in two aspects, first, the right of 
nited States from the Court, and 
thdrawal by other contracting 
ance of the special conditions 
ittached by the United States to its adherence to the 
Protocol of Dece yey 16, 1920.” 

In the draft of > Final Act of the Conference 
of States of 1926 the poe vd aragraph appears: 
nag be agreed that the United 


hdraw its adherence to the Protocol 
(Minutes of the Conference of States, 


“Reservation IV, A It 
States may at any time wit 
of December 16th, 192¢ 
1926, p. 77.) 

From this Final 
Draft of a Protocol”’ 


was changed to re ad 


Act was moulded a “Preliminary 
and the paragraph above quoted 
as follows: 


“Art. 7. The ted States may at any time notify the 
Secretary-General of the League of Nations that it withdraws 
its adherence to the Protocol of December 16th, 1920. The 
Secretary-General shall immediately communicate this notifica- 
tion to all the other States signatories of the Protocol. 


“In such case, the present Protocol shall cease to be in 
force as from the receipt by the Secretary-General of the notifi- 
cation by the United States.” (Minutes of the Conference of 
States, 1926, p. 83.) 

This is the language used in Article 8 of the 
Protocol of Accession now before the Senate. That is 
the “present Protocol.” It consequently seems that it 
may be said with some reason that the only treaty of 
the three now before the Senate for consideration 
which the United States has the clear right to terminate 
at will is the Protocol of Accession, and that if the 
Statute and Amending Statute are ratified there might 
at least remain in the event of attempted complete with- 
drawal a justiciable question as to whether the United 
States was not still a party to those even though it had 
completely exercised the only right of denunciation 
accorded. 

Turning now to the right given the League mem- 
bers there appears in the footnote to Reservation 4 of 


the Final Act the following as being the “original 
text”: 

“In order to assure equality of treatment, it seems neces- 
sary that the signatory States, acting together and by not less 


than a majority of two-thirds, should possess the corresponding 
right to onan their acceptance of the special conditions at- 
tached by the United States to its adherence to the said Proto- 
col. In this way the status quo ante could be re-established . . .” 
(Minutes of the ( of States, 1926, p. 77.) 

In the Final Act i vard the language is as 
follows: 

“In order to equality of treatment, it seems natural 
that the sign atory , acting together and by not less than 
a majority of two-thirds, should possess the corresponding 
right to withdraw their acceptance of the special conditions at- 


onterence 


in this reg 


assure 
States 


tached by the United States to its adherence to the said Proto- 
col in the second part of the fourth reservation and in the fifth 
reservation. In this way the status quo ante could be re-estab- 
lished if it were found that the arrangement agreed upon was 
not yielding satisfactory results. (Ibid. p. 77.) 

In the original draft of a Protocol this provision 
takes the following form: 

“On their part, each of the Contracting States may at any 
time notify the Secretary-General of the League of Nations that 
it desires to withdraw its consent to the adherence of the United 
States to the Protocol of December 16th, 1920.” (Ibid. p. 83.) 

The Preliminary Draft of a Protocol reads: 

“On their part, each of the Contracting States may at any 
time notify the Secretary-General of the League of Nations that 
it desires to withdraw its acceptance of the special conditions 
attached by the United States to its adherence to the Protocol 
of December 16th, 1920, in the second part of its fourth reser- 
vation and in its fifth reservation.” (Ibid. p. 83.) 

The final draft, which is the same in Article 8 of 
the Protocol of Accession now before the Senate, 
reads: 

“On their part, each of the other Contracting States may at any 
time notify the Secretary-General of the League of Nations that 
it desires to withdraw its acceptance of the special conditions 
attached by the United States to its adherence to the Protocol 
of December 16th, 1920. The Secretary-General shall immedi- 
ately give communication of this notification to each of the 
States signatories of the present Protocol. The present Proto- 
col shall be considered as ceasing to be in force if and when, 
within one year from the date of receipt of the said notifica- 
tion, not less than two-thirds of the Contracting States other 
than the United States shall have notified the Secretary-Gen 
eral of the League of Nations that they desire to withdraw the 
above-mentioned acceptance.” (Minutes of the Committee of 
Jurists on the Statute of the Permanent Court of International 
Justice, Geneva, 1929, p. 133.) 

The language employed in the drafts just quoted 
would certainly go far to establish an intention that 
provision was to be made for a return to the status quo 
ante and for the withdrawal by the United States from 
its obligations under all three treaties. But the fact 
remains that provision is expressly made for the termi- 
nation of only one treaty, the Protocol of Accession, 
and that the status of the United States under the other 
two treaties might remain the subject of international 
dispute. In the circumstances of an announced with- 
drawal by the United States such a situation would 
seem most undesirable. It is certainly entirely unneces- 
sary. 

The second part of the Senate’s fourth reservation 
reads: 

“. . . that the Statute for the Permanent Court of Interna- 
tional Justice adjoined to the protocol shall not be amended 
without the consent of the United States.” 

While the Statute itself makes no provision for 
amendments, it appears from Articles 4 and 5 of the 
Amending Statute that the modifications therein con- 
tained become effective after the Council of the League 
satisfies itself that the States which have ratified the 
Statute and whose ratifications of the Amending 
Statute have not been received by September 1, 1930, 
have no objection “to the coming into force of the 
amendments to the Statute. ” If reference is 
made to the first paragraph of the Protocol of Acces- 
sion it appears that that agreement is concluded between 
“The States signatories of the Protocol of Signature of 
the Statute of the Permanent Court of International 
Justice, dated December 16, 1920,” and, the United 
States. But Article 7 of the Protocol of Accession 
provides that: “The present protocol shall come into 
force as soon as all States which have ratified the 
Protocol of December 16, 1920, and also the United 
States, have deposited their ratifications.” By refer- 
ring to Article 3 of that Protocol of Accession it is 
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seen that the second part of the Senate’s Reservation 4 
is accepted in this language: 

“No amendment of the Statute of the Court may be made 
without the consent of all th ntractin tat (Ital 
added. ) 

There may be some difference of opinion as to 
whether the phrase “contracting states’ refers to th 


“states signatories” of the Statute and the United 
States, mentioned in the first paragraph of the treaty, 
or to those states actually bound by the treaty, that is 
those which have ratified both the Statute and the 
Protocol of Accession, and the United States. Al 
though all the States Signatories of the Statute have 
not ratified it the position of the United States would 
seem to be protected in this regard because Article 3 of 
the Protocol of Accession would, even under a con 
struction less favorable to the United States, have 
bound all those states which had ratified the Statute 
and therefore all which were in a position to amend it 
Under the other construction it would have bound all 
signatories of the Statute including, of course, all those 
which had ratified it 

The fifth Senate Reservation reads 

“5. That the court shall not render any advisory opinion 
except publicly after due notice to ali States adhering to the 
court and to all interested states and after public hearing or 
opportunity for hearing given to any state concerned, nor shal 
it, without the consent of the United States, entertain any re 
quest for an advisory opinion touching any dispute or question 
in which the United States has or claims an interest.” 


The first part of the Senate’s fifth reservation is 
met by Article 4 of the Protocol of Accession. Whether 
the second part of that reservation has been met by 
Article 5 of that Protocol depends upon whether 
unanimity in the Council and the Assembly of the 
League is now required to make effective a request to 
the Court for an advisory opinion and if it is not, 
whether the United States requires a preference in this 
regard to block such an opinion or whether it would 
be content with the right to withdraw from the court 

Admittedly, it has not yet been expressly detet 
mined whether unanimity is or is not required in these 
circumstances. The following excerpts from the debate 
at the Conference of States, which considered the Sen- 
ate resolution, will indicate the views of some of the 
delegates : 

M. Rolin (Belgium “The Permanent Court of Interna 
tional Justice had itself shown that the question left room for 
doubt, and had reserved it, without arriving at a solution. In 
the case of Eastern Carelia, the Court had expressly reserved 
the question whether the Council need or need not be unani 
mous when asking for advisory opinions. The Council itself 
had never decided whether unanimity was required in such 
cases.” (Minutes of the Conference of States, 1926, pp. 22-23.) 

Sir Cecil Hurst (British Empire): “If his view were cor 
rect as to the deductions which must be drawn from the ad 
visory opinion given during the previous year by the Permanent 
Court at The Hague on the question of the I: | 
Council, when dealing with the dispute under Article 15 of the 
Covenant, dealt with it on the basis of a unanimous decision 
the parties to the dispute being excluded; if, again, he were 
correct as to the deductions to be made from the opinion of 
the Court, it must follow that if the Council, when dealing 
with such a dispute, desired to be fortified by an opinion of the 
Permanent Court, the votes of the parties to that dispute—apart 
altogether from the question of a unanimous or a majority vote 
—would not be counted in any decision upon the question 
whether or no an advisory opinion should be taken. He micht 
be wrong on that point, but such was the conclusion which 
seemed to him to follow from the opinions that the Court had 
already given regarding the Iraq frontier case.” (Ibid. p. 24.) 

M, Fromageot (France) ‘The United States of America 
had apparently based its contention that a unanimous vote was 
necessary on the assumption that advisory opinions of the Court 
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had the character of decisions. It had just been shown, how- 





ever, and it was generally agreed, that that assumption was 
doubtful, and that it was not definitely correct to say that the 
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> reckoned in determining unanimity 


persuaded him that it was not possible to ask th 
lion on this point. The duty of the Court, 

or any point referred to 1 
ypinion, when rendered 


regard to any dispute 


Council, which might 
vas always the Coun 


regarded as certain that 
asking the Court for 


This danger would become particu y 
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sking for the opinion given by a member of the 
eague of Nations in the Council or in the Assembly,” 
nd (d) further provides that if the matter is not then 
idjusted the exercise by the United States or by the 
ther nations concerned of the right to withdraw will 
low naturally without any imputation of unfriendli- 
sss. It thus appears that the Protocol of Accession 
ssures this country of equality of treatment in this 
egard. Whether or not this satisfies the Senate reser- 
ation in this connection depends upon whether or not 


that reservation was intended to require preferential 


eatment for the United States. There seems to be a 
ifference of opinion concerning this just as there is 
egarding the necessity for unanimity in a request for 


fol lowing is taken from the 
eport of the hearing before the Committee on Foreign 
Relations of the Senate on January 21, 1931, at which 
earing Mr. his well-known statement con- 
erning the three protocols looking to the adherence of 
the United States (Senate Executive Document No l, 


in advisory opinion he 


Row tn 


72nd Cong., lst Sessi Dec. 16, 1931 

“Senator Walsh of Montana. They may forego their ob 
ection, or allow the Cou pass on it, or they may withdraw. 
Ve have the same pr ge; we may either take our chances 
ipon the favorable de n of the Court, or we may with- 
lraw. Are we not in exactly the same situation as every other 
nation ? 

Senator Reed. Exact t it was irpose of the Fifth 
Reservation that we should not be in the same position as every 
ther nation 

Senator Walsh of Montana. No, Senator. The purpose 
f the Fifth Reservation was to put us in the same situation; 
n other words, we conceived that every nation had a right of 
veto in the Council, a1 > wanted to give the United States 
the same right of veto, but now the question is raised that 
there is not, perhaps, this veto, because it has a yet been de- 
termined but that a majority of the Council may request an 
pinion of the Court. We never asked that the United States 
be put in a favored position by virtue of the Fifth Reservation. 


1926 of any rule except the rule of 
submission of a request for an 


rhere was no suggestiot 
unanimity in reference t the 
advisory opinion.” 

From the would seem that 
it may reasonably be said that, except in the matter of 
withdrawal and in the matter of a preference regard- 
ing advisory opinions such was intended by Senate 
Reservation 5, the reservations proper of the Senate 
have been substantially met by the Protocol of Acces- 
sion of September 14, 1929. Of course, the “under- 
standings” of the Senate lution of January 27, 
1926, have not been specifically met, but they have been 
retained in resolutions last reported out of committee 


analysis it 


foreg ing 


Resi 


to the Senate 

Concerning the matter of advisory opinions it is 
submitted that the United States should not ask for 
preferential treatme If it is considered essential to 
the United States that it have special and actual veto 
power and not merely a withdrawing power in connec- 
tion with advisory opinions if unanimity is not re- 


necessary the proper functioning of the 
all concerned that unanimity be recognized 
as required in this connection thus giving each nation 
a veto power, then the United States should not ratify 
the Protocol of Accession and the Statute and Amend- 
ing Statute and sl ould state its reason therefor. But 
: is not at all clear that the unanimity rule will not 
be the one adoy ted i in this regard. While there has been 
no express ror a on the matter, the practice thus far 
in the Council has been to require unanimity and this 
yt appear to be in conformity with the provisions 

Article the Covenant. In fact, in spite of all 
i confusion of statement concerning this matter, it is 


quired, or 
Court for 


5 of 


difficult to see how any other practice could properly 
be followed since a request for an advisory opinion can 
scarcely be conceived to be a matter of “procedure at 
meetings of the Assembly or of the Council.” 

In these circumstances it is believed that the 
equality of treatment assured by the present Protocol 
is sufficient, and the principal reason for this opinion 
is that such a solution would place the United States 
in no more disadvantageous position than it now 
occupies. It is possible now that an advisory opinion 
may be rendered by the Court concerning a question in 
which the United States has or claims an interest. The 
United States cannot stop it. Of course under the 
amendment to the Statute, Article 68 of the Amending 
Statute, the Court presumably would not take juris 
diction of a case calling for an advisory opinion where 
there were clearly nations other than the moving nation 
which were interested, without the appearance of those 
nations. This Article 68 reads: 

“In the exercise of its advisory functions, the Court shall 
further be guided by the provisions of the Statute which apply 
in contentious cases to the extent to which it recognizes them 
to be applicable.” 

Obviously in contentious cases aside from those 
under the obligatory jurisdiction clause there would be 
an appearance because the cases are stipulated before 
the Court by special agreement. The discretionary 
words at the end of Article 68 are unfortunate from 
the viewpoint of a discussion of the effect of that ar- 
ticle on Senate Reservation 5. Some fear the prejudi- 
cial effect of an advisory opinion where the United 
States has or claims an interest. But it is open to that 
threat today. If the interest of the United States were 
recognized and it were asked to appear it could do so 
or refuse. If it refused the Court would presumably 
decline under Article 68 to hear the case. If it did not 
so decline the opinion would be ex parte and therefore, 
it would seem, scarcely prejudicial. At any rate that 
may happen today. 

There remains only the final question, namely, the 
right of the United States to withdraw its accession to 
the Court. This is doubly important. It is important 
per se as expressed in Senate Reservation 4. It is also 
important as being the ultimate protection against 
prejudicial advisory opinions contemplated in Senate 
Reservation 5. 

From an examination of the three treaties in ques- 
tion it is apparent that the important matter of with- 
drawal is considered only in Article 8 of the Protocol 
of Accession. The third paragraph of that article 
grants to the foreign states, if two-thirds so desire 
within a year, the right of terminating the Protocol of 
Accession. If that were done the important question 
would then arise as to whether the United States, hav- 
ing ratified the Statute and the Amending Statute, was 
not bound thereto without any method of withdrawal. 
Could a notice of withdrawal then be given by the 
United States under a treaty already terminated? If it 
could, would it be effective? M. Fromageot (France) 
stated it thus: 


“Supposing that such a case actually arose, what would happen ? 
The States signatories of the Protocol having withdrawn their 
acceptance of the United States reservations, the United States 
would nevertheless continue, in the exercise of its right, to be 
subject to the jurisdiction of the Court. But it would no longer 
be able to avail itself of the reservations which it had made, or 
of the special conditions which had been conceded to it.” (Min- 
utes of the Conference of States, 1926, p. 56.) 


The same question of the effectiveness of the no- 
tice of withdrawal also would arise if the United States 
desired to leave the Court and took the initiative. The 
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first two paragraphs of Article 8 of the Protocol of Ac- 
cession read: 

“The United States may at any time notify the Secretary 
General of the League of Nations that it withdraws its adher- 
ence to the Protocol of December 16, 1920. The Secretary 
General shall immediately communicate this notification to all 
the other States signatories of the Protocol 

In such case, the present protocol shall cease to be in force 
as from the receipt by the Secretary General of the notifica- 
tion by the United States.” (Italics added 

Since Article 7 of the Protocol of Accession pro- 
vides that it “shall come into force as soon as all States 
which have ratified the protocol of December 16, 1920, 
and also the United States, have deposited their ratifi- 
cations,” it would seem clear that even if the United 
States had ratified the Statute, which has no provision 
for withdrawal, the right of withdrawal from the Stat- 
ute given by Article 8 of the Protocol of Accession, if 
it is such a right, would be binding upon all parties to 
the Statute. In that respect the matter is a little simpler 
than in the case previously mentioned where the for- 
eign states had terminated the Protocol of Accession. 
But it still leaves the question as to whether there is 
provided a clearly effective means of withdrawal by the 
United States from the Statute and the Amending 
Statute. 

The obvious intention of Article 8 of the Protocol 
of Accession was to allow either the present parties to 
the Court Statute, acting by two-thirds majority within 
a year, on the one hand, or the United States on the 
other hand, to restore the status quo ante. It will be 
remembered from previous quotations that the early 
drafts of this article used the expressions “to assure 
equality of treatment” and “corresponding right” and 
“in this way the status quo ante could be re-estab- 
lished.” But to restore such position as it now exists 
it would be necessary that both parties be relieved of 
and excused from any commitments made when the 
United States acceded. The present parties to the 
Court Statute would ratify one treaty, the Protocol of 
Accession of September 14, 1929. The United States 
would ratify three treaties: the original treaty of De- 
cember 16, 1920, constituting the Court; the treaty of 
September 14, 1929, amending the treaty of December 
16, 1920; and the Protocol of Accession of September 
14, 1929. Article 8 of the last named treaty provides 
for the withdrawal of both parties from the obligations 
of that treaty. It does not expressly and clearly pro- 
vide for the withdrawal of the United States from the 
treaties of December 16, 1920, and September 14, 1929, 
constituting the organic charter or statute of the Court, 
and there is no provision in these two last mentioned 
treaties for termination or withdrawal. 

It may be contended that the expressed right to 
notify of withdrawal of adherence implies an effective 
termination. This position is unfortunately weakened 
by the next-following sentence which expressly states 
the effect to be otherwise. At any rate such necessity 
for assumption renders the clause uncertain and is con- 
trary to usual treaty-drafting methods. It is at best 
decidedly equivocal for the fact remains that, on the 
record, the United States would be left a party to the 
two Court Statutes which it had signed and ratified and 
from which it would have no express right of with- 
drawal. Possibly when the Protocol of Accession was 
drafted it was not contemplated that the United States 
would simultaneously sign and ratify the two organic 
statutes of the Court. For instance Article 7 of the 
Amending Statute, that is, the Protocol of Revision, 

._provides that “for the purposes of the present protocol, 
the United States of America shall be in the same posi- 





tion as a state which has ratified the protocol of Decem 


desired withdrawal by the United States it would clear! 


seem to be most undesirable to have arise any question 


of the right of this country to do so or any doubt as t: 


its status. The situation can be easily corrected. The 


United States, if it ratifies the two organic Statutes of 
the Court, should in the Protocol of Accession | 
clearly given the unquestionable right of effective wit! 
drawal from all three instruments which it signs and 
ratifies in changing its position, and that right shoul 
be clearly stipulated to survive a termination of th 
Protocol by the foreign states. 

Apparently the great majority of the people of th 
country are opposed to the entry of the United Stat 
into the League of Nations at this time. The Perma 
nent Court of International Justice is intimately ident 
fied with the League. It is established pursuant to A: 
ticle 14 of the Covenant of the League of Nations 
is connected with the Treaty of Versailles in Arti 
415 to 420, inclusive, and 423 of Part XIII. The C 
nant is connected with the Treaty of Versailles in ay 
proximately seventy articles of that Treaty. C 
cededly, the Court may be called upon to detern 
questions arising therefrom. In fact it may and u 
questionably will consider questions arising from many 
treaties to which the United States is not a party. B 
because a part of the time of the Court may be c 
sumed in the consideration and adjudication of 
tions arising from the Covenant of the League and th 
Treaty of Versailles, to which the United States is not 
a party, appears to be no adequate ground for conde: 
nation, as long as it retains its independence and do 
not become an instrument of politics. 

For a period of more than ten years the Perma 
nent Court has functioned honorably and ably. It 
permanent, it is composed of judges of ability and i: 
tegrity. It has a defined method of procedure that 
both practical and fair. These considerations obviat 
the sometimes difficult questions of adjective law whic! 
frequently delay and embitter international adjudica 
tions ad hoc, questions of personnel and matters of pr 
cedure, which in their adjective application frequentl 
affect substantive rights. 

Approximately four hundred treaties to which th 
United States has been a party have contained clauses 
giving the right to terminate the agreements to one or 
the other of the parties thereto or to both. It is a usual 
and wise precaution. But this is customarily done 1 
expressly clear and unequivocal language. Here, in 
view of the intimate relationship of the Court and th: 
League and the obvious reluctance of this country t 
enter the League at this time, and further, in view of 
the possibility that in the future the independence of 
the Court may be impaired through the influence ot 
other political and legal philosophies, the accession by 
the United States to the Court should be accomplished 
by an instrument whose language leaves absolutely no 
doubt that such adherence can be terminated at will as 
a matter of unquestioned and unquestionable right on 
the part of the United States. With the right of with- 
drawal guaranteed the United States can safely, it is 
believed, grant its moral and financial support—the 
support of a nation pledged to an independent judiciary 
—to a tribunal which has already done much good and 
will undoubtedly do more, and which will probably 
make its greatest contribution toward world peace 
through the many cases it will not have to decide be- 
cause it is there for that purpose. 
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[he Familiar Assertion That the Law Exalts Property over Personal Rights, So Dear to 
the Candidate for Political Office and to the Makers of Political Platforms, Analyzed 


and Considered for the Benefit of a Lay 


the Charge—Usually Personal and Property Rights Are Intermingled but 
Whenever They Can Be Separated the Law Is More Zealous for Persons 
Than for Property* 


By PAuL 


Member of the Seattle Bar 


FAVORITI phorism is “the law should 
give personal rights precedence over property 


rights.” It can be adapted to almost any 
public occasion. Its substance is carved into at 
east one plank of every political platform. Candi- 
lates for election to executive and legislative 
ranches of government commonly accuse their 
rivals of forgetting the truth that persons are more 
icred than property Even some aspirants for 
election to a judgeship find it convenient to say, “If 
elected, I will prefer personal rights above property 
rights.” 

Except in the course of Fourth of July orations, 
bridge dedications, commencement addresses and 
the like, when these United States are assumed to 
ichieve the dogma that all men are created equal, 
the connotation is that personal rights ought to 
ind might have priority over property rights, but 
lo not. The epigram is predicated upon the theory 
that personal rights and property rights are differ- 
ent in kind; that they can be segregated into dis- 
tinct legal compartments and separately treated. 


The law suffers disesteem because of this sup- 
posed failure to exalt persons above property. Is 


or is not the opprobrium deserved? Does the sub- 

stantive law favor property rights as against hu- 

man rights? The law must make its own answer. 
I 


By substantive law is meant of course those 
rules and principles which guide a court in reach- 
ing a decision in a specific case. And the term 
“law” is used in a figurative sense, as though the 
law has a personality and existence separate and 
apart from its application. Such a personalization 
of the law is proper enough. Anglo Saxon juris- 
prudence does have a spiritual existence which 
transcends the foibles of a particular legislature and 
the mistakes of a particular judge and fury. 

In this study we will disregard human error in 
applying legal principles. Not that the law is above 
human wisdom. It has been and is being developed 
by human beings. It is the reflection and embodi- 
ment of the experience of our race. It finds expres- 
sion in our constitutions; some of it is in the form 
of legislative enactment. Present day law is the 
result of a millennium of human effort. Nor is it 
suggested that the substantive law is free from 
error. There are some bad rules of law and always 


*This address was especially prepared for, and delivered to, an audi- 
ence of business and professional men at Seattle. It seemed to the 
Editor of the Journal such a good example of an intelligent and effective 
way of presenting legal subjects to laymen that permission was secured 
from Mr. Ashley to print it in these columns 
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The Law’s Own Answer to 
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P. ASHLEY 


will be, at least until the wise men can agree as to 
which mooted rules are bad and which are good. 
But most instances of what is called injustice come 
from the mortal element in applying the law, rather 
than from the law itself. When justice miscarries 
it is usually because witnesses lie, or the jurymen 
are stupid or biased, or the lawyers stoop to chi- 
canery, or because the judge mistakes the law. 

We will also ignore the fact that money will 
buy better legal talent, thus giving a rich man ad- 
vantage over a poor man. That is not a fault of 
the substantive law. It is a fault of our present 
economic system. The poor man is handicapped at 
every turn when it comes to purchasing goods and 
services. His frail child may not go south for the 
winter; his housing may be inadequate; he may 
have insufficient food. But a mere rule of law can- 
not rectify these evils. Correction may some day 
come as a result of social and economic develop- 
ment. Judges and lawyers cannot bring a magic 
change. 

And, quite obviously, the bulk of current legis- 
lation must be excluded. Statutes designed to 
change this or remedy that come and go and come 
again. Comparatively few disclose basic principles 
of law. Traffic regulations, game codes, laws relat- 
ing to schools and universities, laws defining the 
duties of public officers or the powers of govern- 
mental subdivisions, ordinary tax laws, laws relat- 
ing to appropriations and budgets, and so on in- 
definitely, are but particular statutes to meet special 
needs. A golfer might call them ground rules 
They are not the fundamentals of the legal game. 

However, I will sometimes mention legislative 
enactments and make no distinction between them 
and common law and constitutional doctrines. The 
statutes mentioned in such a fashion reflect basic 
policies of the law. 

II 


Let us first examine the field of criminal law. 
It is proverbial that the poor man goes to jail while 
the rich man merely pays a fine. A quaint old 
English jingle expresses the thought. 





The law locks up the man or woman 

Who steals the goose from off the common, 
But lets the greater villain loose 

Who steals the common from the goose. 


I have gathered no statistics, but I concur in 
the impression that a rich man often pays lightly 
and a poor man is apt to pay heavily for his crimes 
I suppose my persuasion has grown from the care- 
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less reading of items like th 
cently in the morning paper 
“$5.90 Robbery Nets Ten Years” 

“Lawrence Osborne, twenty-eight, was sentenced to ten to 
twenty years in the state penitentiary by Superior Judge Ros 
coe R. Smith yesterday. A jury found he robbed Samuel Fox, 
motorman, of $5.90 February 19, 1933.” 


at which appeared re 


{ 
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Lawrence Osborne took less than six dollars. 
Yet he is sentenced to serve ten to twenty years in 
Walla Walla. Many a clever rich man has stolen 
ten thousand times as much and been punished with 
a fine plus a few weeks in jail. What is the theory 
of criminal jurisprudence which leads to such a 
monstrous result? 

Crimes may be divided into three classes 
crimes against persons, crimes against habitations, 
and crimes against property addition, in a 
class by itself, is treason. Treason is the most hein 
ous of all offenses. The federal constitution 
that no person shall be convicted without two wit 
nesses to the overt act, or a confession in 
court. Treason occurs infrequently and 
consequence in this discussion 

Of the three general cl 
persons are the 
slaughter, kidnaping, rape, robbery 
all directed against the person. They involve situa 
tions where a human life is taken or endangered, or 
a person’s body injured. A robbery, for instance, is 
not a furtive crime. A man knows when he is being 
robbed. He before him a thug with a gun 
He hears a threat and a demand to stick ’em up 
The situation fraught with physical risk. So 
the crime is a most even though the 
robber finds nothing worth taking and the victim 
suffers no harm. 

Crimes against e habitation come next 
surglary and first degree arson are examples. Both 
involve dwelling places. They are likely to result 
in injury to the people who live in the house which 
burned or burglarized It is possible for a 
burglar to come and go so stealthily that no member 
of the sleeping family awakes. But perhaps the 
dog will bark, the burglar will be heard, and some 
one will be shot. Consequently crimes against the 
habitation are almost as 
the person. 

The third classification is 
against property. Larceny, and grand, is 
one of the most frequent. Larceny involves the 
surreptitious stealing of property The life of the 
owner is not threatened; the sanctity of his home 
not invaded. Forgeries, embezzlements, and 
criminal frauds of various kinds are crimes against 
property. Property may be lost to its owner, but 
at no time has his life or home been imperilled 

The punitive statutes of typical states follow 
closely the classification just given 
the person carry 
gree murder, hanging or 
degree assault, not le 
less than five kidnaping, 
years. Crimes against habitati 
punished. First 
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open 
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oT 
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Crimes against 
heaviest penalties First de- 
life imprisonment: first 
ss than five robbery, not 
than ten 
also severel 
id burglary both 
result in not less than five years imprisonment. The 
punishment for crimes against property is lighter, 
ranging from a fine and a few months in the county 
jail to a few years in the penitentiary 

Clearly, in criminal law a man as an individual 
is deemed of greater importance than property. It 


the 


ears 
not 
are 


years; less 


degree arson at 
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may be more gross a crime to threaten tl 

the humblest citizen than to embezzl 
dollars. The law thinks a working man’ 

of more consequence than all the wealth « 

[he reason for the topsy-turvy impressi 
from newspaper accounts of crimes and convicti 
is manifest. The poor man suffers heavy 
because he commits crimes of violence 
he burglarizes. The rich man 
conceives a fraudulent scheme, and 
money. But he does not endanger 
not invade your home. And so 


pena 


He 1 


less 


is 


does 
less. 

Lawrence Osborne was not sentenced 
ten to twenty years because he took 
being punished heavily because he jeopardi: 
life of a street car motorman. The ne 
count is that he robbed the motorman; 
in a crime of Perhaps the 
motorman feels that the sentence is none 
for the man who imperilled her hus! 

III 

The field of civil law 
criminal law. 
zens as to their 
eration, 
cial and economic problems of the most dell 
sort. Because it mirrors a constantly 
society, the law cannot remain stationat 
look into the future and evolve rules which 
substantial justice in the majority of cases 
a task is difficult indeed contrasted 
tively simple chore of defining a 
termining what punishment a transgres 
receive. 

And we shall see that in many civil 
impossible to say with certitude 
rights leave off and property rights begin 
litigation can be determined in favor 
rights as against property rights, the civi 
differentiate between the two. It m 
which which I know of 
problem. 

To illustrate: A laborer earns $100 a mont! 
Through rigid economy and discipline he has save 
$1,000. Savings of that sort the « 
gealed time of the saver. Every represent 
yhysical effort on his part and self denial on the 
art of his wife. He entrusts his treasure to a sa\ 
ngs bank. The bank lends the $1,000 to 
to build a barn. The farmer too has worked har 

After the loan is made, prices drop 
destroys the crops. The farmer cannot 
est on his loan. Taxes accumulate against the farm 
The safety of the loan is threatened. Unless the la 
will enforce the mortgage according to its terms 
the lender will suffer loss. 

Forgetting for the moment that the 
duties of the farmer and the bank 
termined by their contractual agreement, 
suming that the law wishes t 
against property, which side 
rights, the bank or the farmer? 
point to the effort and thrift of humb 

But ne Over a period of year 
has changed his time into dollars and 
to the farmer. The farmer had the us« 
er’s time condensed into money. Thi 
circumstances beyond them both, either 
must his $1,000 or the 


lose his 


$5.90 


V iolence. 
and’s 


is broader 
The possible disputes 
rights and duties are be 


Many civil controversies involve legal, 


wher 


is 


no n 


constitute 
dollar 
a farme! 


or a bli 


pay 


and 


1e persons 


tice ! 


larmer 























PERSONAL RIGHTS vs. PROPERTY RIGHTS 51 
Answer, n, which side represents of his creditors. There are indications that the 
rsonal rights and e property rights. early Britons escaped the slavery and physical 
tortures inflicted upon debtors in other lands. But 
i with the growth of commerce, imprisonment for the 
Phe - lke ; the law debt became common in England. Charles Dickens 
go PN tein acapeaty tor relationship OF para- and others tell of the horrors of the system. Little 
unt — ei wilt come hrst in OUr = )orrit is not wholly fiction. Finally the Debtors’ 
“i + valigge Psa a a a \ct abolished confinement for ordinary debts. In 
Ph gad sage ‘eseeeell a “ " pan Ce the United States, as in England, imprisonment for 
ee tones Sig he Baar - debt is now generally limited to situations involv- 
ays “per. pilge eid test “Tf. me ri ing fraud, contumacy or willful evasion of obliga- 
said a ee ee a ee the tions. In comparison with the huge credit losses 
“ss mand, — gala ade Po ngspy whic h of this buy-on-time era, the imprisonments in the United 
nsequence than t utente Cain dt aan As a matter of fact, Anglican jurisprudence 
a ieteiaiead Sou cok Gite dinoiant Gaeaaeee today goes further than the negative admission that 
usiedindeinveil es . debtor to pav his debts, P¢TSOmS are more important than unpaid bills. By 
mate ager pe Tange <S inten 6 te: Lea. ee admission, 1 mean the mere refusal to put 
d his childret + he iaiteneiedt ania the debtor in jail. The law provides positive help 
to servitude rule eareveiied tone ater —o him. Humane bankruptcy laws permit the 
silane anand seth Canal aia ean debtor to wash the slate clean, and begin again. 
poke cenalngg ant dona takes Ga Many countries now have some form of bankruptcy 
| siaahilliadl thor ln Ctarlathiten, eumeeemeinn aie ennai law. But none, I think, compares with that of the 
- “sa age United States in the matter of aiding an honest 
weg eager erent,” : - rei in debtor to gain a fresh start. None more clearly 
ony la re ee & crectes recognizes that a debtor is of more consequence 
— ll aa a pk okay ayer yr eee than his debts, and when debts become so heavy 
poh secre yr : Me oe ' lioht a ne Beene that the man may be crushed, the creditors must 
Paton at a ample pear Aer Gia, + Beoipc: relinquish their claims. Contrast, if you will, the 
Cee. ee ee gp engreenc: <a yew ge xceed older rules which permitted imprisonment, slavery, 
pets ly ee co P i tates — pa torture and death—often with no sure way of es- 
cs Kateniad alee Tienes tidied We ak oe Seer cape until the last farthing be paid. 
i beyond ' ; noe put to Geath. Exemption acts likewise acknowledge that a 
the Twelve 7 re to be read literally, the . 


citizen should have a chance to carry on and keep 
his family intact. Representative statutes provide 
‘After the this t the creditors may cut their that a creditor may not seize and sell the debtor’s 


le was 


eral portions of body ; and any one (creditor) who cuts wearing apparel, his books ($500 worth), family 
ob i alin sins pictures and keepsakes, household furniture and 
Romans were 1 ld to the accuracy which utensils ($500 limit), various domestic animals, or, 
‘ortia demanded lock if the debtor has no animals he wishes to keep, other 
In early Brehor e again find authority for property not to exceed $250 in value. The creditor 
he division of a debtor's body among his creditors. may not take a farmer’s horses, mules and harness, 
\nd the Irish long permitted the creditor to take a mechanic’s tools, a physician’s instruments plus 
ossession of the | f the debtor, place fetters a horse and buggy, an attorney’s or clergyman’s 
bout his feet and n around his neck and lock library and office furniture. Family fire arms, a 
im up small boat, a teamster’s wagon and span of horses, 
The law of } nee permitted a creditor three yoke of oxen for a logger, and hay and grain 
o mutilate the body of his debtor. And by means to support the animals are reserved. Pensions are 
what was called a pledge of faith, a borrower exempt, as are the proceeds of life, accident, and 
vas allowed to mort e his libert health insurance policies, with certain restrictions. 
Imprisonment lebt was frequent on the In addition, current wages up to a named amount 
mntinent. The debt is held as for ransom, un- are saved to the head of a family. Homestead 
til the debt be paid. If he had loyal friends or rela- (meaning a modest home for the debtor) are exempt 
ives with funds sufficient to pay or compromise the from a forced sale to satisfy a general creditor in 
bligation, it was not so bad. He would be bailed all but five states. 
ut. But if he lacked such backing, he might wasté Thus a survey of the creditor-debtor relation- 
lany a year in j hen, too, there were various ship, and particularly bankruptcy and exemption 
ngenious schemes to humiliate the debtor. In cer- laws, makes it apparent that in so far as debtors 
tain parts of Fra custom prevailed until the and the claims of creditors are concerned, Anglican 
ehteenth centu ich forced a debtor to wear law favors persons as against property. 
ereen cap, like reshman at college At least Vv 
ne city adopted tl ractice of parading the debtor 
hrough the street | only in breeches and shirt. If property rights are more vital than human 
archeeded and vreceded by & crier who blew rights, an owner should be allowed to defend his 
rumpet and wai in dnteenilite il inst dealing Possessions regardless of the injury inflicted upon a 
yitts totem wrongdoer who threatens to steal or injure them. 
Our own lex tem has not al s been in But such is not the law. An owner’s property 
aneition to stand % rutinv of a test which asks Tight may not be enforced at any cost. True, a man 
hether the libert | self respect of a debtor are ™ay oppose force with force in defense of his per- 
t of greater 1 t than the property rights %". his family and his home against one who en- 


deavors to commit a felony, such as murder, assault, 
Blackst robbery, burglary or arson. Because of the atrocity 





and violence, human life either is, or is presumed 
to be, in peril. 

The converse rule is that a person has no right 
to take human life directly or indirectly to prevent 
a mere trespass or theft of property. Spring guns 
are good illustrations. 

Once in a while a resolute property owner rigs 
up a spring gun to protect his cabin, or trunk, or 
garden. I myself have occasionally meditated upon 
the advisability of a concealed revolver aimed out- 
ward from the middle of my spare tire, with a wire 
from the tire to the trigger. Whoever next steals 
the spare would receive a bullet about midships. 
I have not done so for two reasons. (a) It would 
be easy to forget to cut the wire before changing 
tires on the road. (b) I might become a murderer. 
For the law does not believe that property rights in 
gardens, or the contents of trunks, or even tires, 
to be as important as the physical safety of a thief. 
Property owners have been convicted of murder for 
using just such protective devices. 

Spring guns are extreme instances. How would 
you decide a suit arising as follows? A boy of 
ten was stealing a ride on a train. He stood upon 
the top step of the front platform. The conductor 
saw him and, reaching toward him with one hand, 
called “Hey.” The conductor did not touch the 
boy. Nevertheless the lad let go his hold, fell, and 
his leg was crushed beneath the wheels. The boy 
sued the railroad company and a jury decided in 
his favor. The Court of Appeals of New York 
affirmed the verdict and said :'* 

“The plaintiff was a trespasser, and the defendant owed him 
no duty of protection. Its servants had a right to remove him 
from the car, but in doing so were required to subject him to 
no unnecessary hazard. They had no right to seize him and 
throw him from the car whilst it was in motion, or to so 
violently assault or frighten him as to cause him to fall from 
the car.” 

A Vermont case furnishes another illustration. 
The defendant owned an island in Lake Champlain. 
He had a dock. The plaintiff, his wife and children 
were sailing in a sloop. A storm arose. Plaintiff 
moored his sloop to defendant’s dock. Defendant's 
servant cast loose the ropes. The sloop was driven 
ashore by the tempest. Plaintiff sued the defend- 
ant to recover for the destruction of the sloop and 
injuries to himself and family. The supreme court 
held that the plaintiff had stated a cause of action.’ 
The property right of the defendant in his island 
and dock was secondary to the need of the plaintiff 
for protection from the storm. 

VI 

If the rights of an owner of land have pre- 
cedence over the welfare of his neighbors, no land- 
owner could be compelled to clear or fill or drain 
his land in order to stamp out malaria and other 
diseases. Yet statutes imposing such burdens upon 
a landowner have often been sustained. 

Were property rights paramount, the owner of 
a building would be allowed to use the building as 
he chooses. But hotels, restaurants, dance halls, 
race tracks and other places of public resort are 
subject to regulations in the interest of public 
morals. The welfare of a youth is considered of 
greater significance than profit to the proprietor 
of a pool hall. 

Prize fights were against the public policy in 
Kentucky. Feeling that he had a right to use his 





la. Ansteth v. Buffalo Railway Co. 145 N. Y. 210, 89 N. E. 708 
2. Ploof v. Putnam 81 Va. 471, 71 Alt. 188 
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building as he wished, the owner of the Louisvil 
auditorium leased it for a fight between Corbet 
and McGovern. The supreme court forbade sucl 
use of the hall, saying :* 


“it was proper for the lower court to enjoin the . .. p 
prietor of the Auditorium theatre from holding a prize fig 
therein . . . upon the ground that such a use of the buil 





would constitute a public nuisance, dangerous to the pul 
morals and safety r 

In order to promote the general welfare, cor 
fort and convenience of the people, the basic | 
permits the enactment of statutes which limit ar 
regulate the property rights of the owner of var 
ous tangibles including billboards, drugs, animal 
foods, hospitals, motor vehicles, toll roads, min 
and minerals, boats and firearms. Writers of lasci 
ious plays and books have found that exploitati 
is prohibited. 

A farmer has certain riparian rights to tl 
stream which flows through his field. These right 
arise incident to the ownership of the adjacent lan 
The law has long said that he may prevent wy; 
stream owners from polluting the water. If pro 
erty rights and personal rights are things apart 
riparian rights should be classified under the cat 
gory of property rights. But to the farmer who |! 
tilled the soil and used the water for both man an 
beast, the right to use the stream is personal 
deed. Contaminated water may affect the health 
his family. It may ruin his stock and injure |! 
crops. 

Suppose that a factory is built upstream. 
cost over a million dollars. It employs from fou: 
to five hundred workers. Waste products pollut 
the water. 

The farmer asks the court to forbid the dum; 
ing of refuse into the stream. The owners of the 
factory answer that the manufacturing process 
are such that this water must be used. They poi 
out that a hundred dollars a year will buy fres! 
water for the farmer and that to close the factor 
would bring grief to the many employees as well 
a loss to the stockholders. The farmer insists that 
his rights be protected. He does not want the hur 
dred dollars. He wants the stream as it flowe 
when the farm was owned by his father and gran 
father. 

Should the throwing of waste into the strea: 
be enjoined? This question was put to the Ne 
York courts when the Union Bag & Paper Co. built 
a pulp mill upon Kayaderosseras Creek. The court 


held that the expense to which the defendant would 
be put was no ground for refusing the injunction.‘ 


The farmer was entitled to pure water 

It is appropriate to speculate on the reactio! 
of parties interested in the decision. If asked, tl 
farmer would doubtless have described the ruling 
as a triumph of the individual over a powerful cor 
poration. Personal rights have triumphed ove: 
property rights, the Declaration of Independenc: 
and the Constitution still mean something, he might 
have said. 

An employee of the factory, faced with possib! 
discharge because the establishment might ceas¢ 
operations, would have replied that the decisior 


works rank injustice. For a hundred dollars a year 


that farmer could pump water from a well, the en 


ploye might have indignantly asserted. The result 
may be that I and four hundred other laborers wi!! 


8. Commonwealth v. McGovern, 116 Ky. 212, 75 S. W. 261 
4. Whalen v. Union Bag & Paper Co., 208 N. Y, 1, 101 N. E. & 
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se our jobs. The court considers the property 
ghts of the farmer of more importance than the 
elfare of our families." 
VII 

The doctrines laid down by Chief Justice 
larshall in the Dartmouth College case have be- 
me so embedded in the jurisprudence of the United 
tates as to make them to all intents and purposes 
part of the constitution itself. Every American 
hoolboy has pictured stocky Daniel Webster 


leading on behalf of his Alma Mater before the 
Supreme Court of the United States. It will be 


ecalled that in 1/69 the British crown granted a 
harter to the Trustees of Dartmouth College and 
hat some years after the Revolutionary War the 
egislature of New Hampshire passed a law altering 
he rights of the college under the charter. Web- 
ter argued and the court held the charter granted 

the King to be a contract within the meaning 

the Federal constitution which declares that no 
tate shall make any law impairing the obligations 
f contracts. In the words of Chancellor Kent, 
this decision threw “an impregnable barrier around 
ill rights and franchises derived from the grant of 
government.” 

It is illuminating to observe what occurs when 
the franchise which is granted may affect the per- 
sonal welfare of citizens. In 1867 the legislature of 
Mississippi chartered a lottery company. It granted 
to the lottery company which, by the way, was 
called the Mississippi Agricultural, Educational and 
Manufacturing Aid Society, the franchise of issuing 
ind vending lottery tickets. Two years later a new 
constitution was adopted and in 1870 the legislature 
passed an act declaring it unlawful to conduct lot- 
teries in Mississippi. The Society urged that the 
franchise could not be disturbed without violating 
the Federal Constitution and the principles of the 
Dartmouth College case. But the Supreme Court 
of the United States held that the contracts which 
the Constitution protects against governmental in- 
terference are those which relate to property rights. 
Contracts which may restrict the government in 
protecting the welfare of its citizens are different. 
The charter was suspended. Chief Justice Waite 
said :" 

“No legislature can bargain away the public morals. 
people themselves cannot do it, much less their servants. 
Government is organized with a view to their preservation, and 
cannot divest itself of the power to provide for them.” 


The 


After a contract is made the rights a party has 
under it are customarily referred to as property 
rights. The privilege of entering into the kind of a 
contract a man wants to make (commonly called 
freedom of contract) is considered a personal right. 
The privilege of deciding what you want seems 
personal ; after you have it, it seems to be property. 
This freedom to determine one’s own destiny as a 
personal right has been carefully guarded by Angli- 
can law. There are an increasing number of 
exceptions to it, but these will usually be found 
to involve situations where it is necessary for so- 
ciety to protect its weaker members against their 
own improvidence or helplessness in dealing with 
stronger members of society. For instance: in 
some states women are not permitted to work more 

5. In City of Harrisonville v. W. S. Dickey, 77 L. ed. Adv. Op. 
801, money damages were allowed but an injunction denied: and see 
notes to the decision 


6. Dartmouth College v 
7. Stone v. Mississippi 





Woodward, 4 Wheat. 518, 4 L. ed. 629 
101 U. S. 814; 25 L. ed. 1079 
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than a certain number of hours per day in indus- 
trial pursuits. A woman may be physically able 
and wish to work longer, but for the sake of her 
kind, she is forbidden. In some jurisdictions a 
working man is forced to come within the provi- 
sions of compensation acts, although he would much 
rather receive a little more pay and take his own 
chances. A notable and ancient example of a limi- 
tation on the personal right to make one’s own 
contract is found in the usury laws. An adult per- 
son who is compos mentis may agree to pay any 
price he chooses for an automobile or a picture; he 
may agree to pay any rental for a house or a hunt- 
ing preserve. In the absence of fraud, these con- 
tracts will be enforced against him and it is no 
defense that he made a bad bargain and agreed to 
pay too much. 

But when it comes to renting money, the rule 
is different. The law puts a limit upon how much 
the lender may charge for the use of his money 
and imposes penalties for violations. This excep- 
tion to the personal right of freedom of contract 
exists because borrowers are so often at a disadvan- 
tage in dealing with lenders. It is better to limit 
their personal freedom than to expose them to the 
hardships of exorbitant interest rates. 

W. A. McMahon developed a thriving loan 
business in Wyandotte County, Kansas. Interest 
rates as high as 520% per annum were extorted 
from people whose necessitous circumstances forced 
them to borrow small sums of money. The lawful 
rate in Kansas was 10% per annum. Any borrower 
had a legal right to go into court and resist usuri- 
ous exactions. But as a practical matter, a wage 
earner has no time to attend court or means to 
employ a lawyer to invoke the statutory defenses 
to the usurer’s claim. 

The attorney general of the state brought an 
action to enjoin McMahon and his associates from 
this systematic exaction of usury. The judges de- 
cided that despite the fact each borrower had a 
defense should he be sued, the lenders must be 
enjoined from making further loans on a usurious 
basis. 

The Supreme Court said :* 

“He must earn wages every working day to support his 
family. If garnishment proceedings are instituted which will 
bring his employer into court on matters of no concern to that 
employer the unfortunate debtor is discharged. . . . 

“The long continued subjection of hundreds of indigent 
debtors to the usurious exactions of defendants by keeping them 
in fear of losing their jobs if they should have the temerity to 
assert the rights accorded them by the beneficent statutes of 
this commonwealth presents a situation which cannot be toler- 
ated, and one which quite justified the institution of this litiga- 
tion by the state itself.” 

VIII 


The courts have been much condemned for 
declaring certain social legislation invalid because 
the enactments were forbidden by or were beyond 
the scope of a constitution adopted in a former 
generation. There is a widespread and not unnat- 
ural feeling that when a statute is designed to 
ameliorate the lot of the less fortunate members 
of society, its constitutionality should be sustained 
at any cost. The reluctance with which courts 
pass upon constitutionality and the presumptions 
which are made in order to sustain the statute in 
question if it is at all possible to do so, are little 
known to persons who have not read the decisions 


8. State ex rel Smith v. McMahon, 128 Kan. 772, 280 Pac. 906. 
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Then, too, it is easy to forget that states are 
not provinces—that the federal government func- 
tions under a grant of powers from sovereign states, 
and that while state legislatures are all-powerful, 
except as limited by the constitutions, Congress has 
only the authority which has been delegated to it 
Laudable acts of Congress designed to protect the 
poor from oppression have been declared uncon 
stitutional although similar acts passed by legisla 
tures have been sustained. A most unfortunate re 
sult is that many citizens erroneously believe the 
Supreme Court of the United States to be an over 
vigilant bulwark to status quo. 

Legislation designed to promote the general 
welfare is more apt to limit the individual’s free- 
dom to come and go and do as he pleases than to 
act directly upon property as such. But in so far 
as property is affected, it is for the supposed bene- 
fit of persons. For example: in order to combat the 
tenement evil, the law imposes building restric 
tions ; in order to protect health, pure food laws are 
enacted: These statutes are well calculated to 
guard the tenant from the landlord and the buyer 
of catsup from the packer who might use too much 
benzoate of soda. The law has put its protecting 
arm between the individual and the rapacity of 
the owner of land and the owner of factories. The 
use of the land and the product of the factory are 
restricted in favor of persons. But turn to a law 
which, instead of affecting catsup, limits the manu 
facture and sale of bottled property in the form of 
beer and wines. Are property rights or human 
rights affected? 

A primary goal of social legislation is to help 
people with but little property; the law seeks to 
lessen the economic handicap. It could be urged 
that there is a sacrifice of property rights to human 
rights inherent in laws which are designed to im- 
prove working conditions, furnish free hospitaliza- 
tion, limit child labor, provide a living wage, and 
guard against an indigent old age. I have not em- 
phasized legislation of this character as showing 
the tendency of the law regarding the relative im- 
portance of persons and property because, as has 
been said, the legislation usually directly affects 
personal freedom and only indirectly affects prop 
erty. A thirty hour a week limit on hours of 
employment would restrain the worker as well as 
the owner of the factory. 

When crimes were classified and those against 
property were described as being least dastardly, 
you may have recalled some particular embezzle- 
ment or fraud and inwardly challenged the classi- 
fication. Did you not perhaps feel that the man 
who poses as a conservator of the funds of poor 
people and then speculates with their money should 
face the punishment of a burglar who breaks in at 
night? You may have revolted against a legal con- 
cept which says that it is more serious to rob than 
to fraudulently persuade a widow to mortgage her 
home and buy bogus securities. I hope you did. | 
hope you felt that if a robber may spend a decade 
in jail, the slick rascal with a glib tongue who 
defrauds trustful folk should languish twenty vears 
behind the bars. ie 

To steal a person’s savings, to imperil his busi 

to take from him the economic se 


ness, sense of 


curity which hard work and thrift have brought 
to strike at the individual as a person. The 
cally, perhaps, only property has been taken; a 
ally, the man himself has been hurt. Health a 
happiness taken away through flagrant 
abuse of property as well as through physical al 

of the person. Oftimes 


can be 


so-called property rig 
would have given 
life to have the shop 


a sharp line between 


are the more important: “I 
years of my 
impossible to draw 
and property rights 

It is interesting to note that very heavy per 
ties have recently been imposed for certain crin 
Society has come 


saved 


of the type just mentioned. 
recognize that a fraudulent promoter may 
actual mischief to persons than does a thu 
gat. I have heard a parlor jurist point 

to long sentences imposed upon a banke 
of defalcations and hail it as a triumph 
nothing 


ado mor 


rights over property rights. It is 
sort. It is society’s recognition that a cley 
who steals property can do as much harm 
viduals as does a violent man who r 
glarizes. 

“Does the 
rights as against human rights?” wz 
propounded. On behalf of the law, 
by reciting a few rules drawn from 
in its vast catalogues and by making 
cations. A logician might have ansv 
paragraph. He might have answered thus: 

In Anglo-Saxon society, personal rights (or 
man rights or natural rights, whatever you 
call them) are deemed to include the ri; 
sonal liberty, the right of personal security, 
right to seek happiness, each man in his own wa 
so long as he does not injure others, and, finall 
the right to make contracts and to 
Since contractual and 


substantive law favor 


he 


enjoy 
rights are part and parcel of personal 

futile to ask whether property rights are 

be subservient to personal rights. They are then 
selves personal rights. Often they i 
way to other human rights; such is 
interest of society. But still they 
rights. 

The logician is close to being correc 
sense it is futile to speak of property 
against human rights. Until we revert 
mentary mode of life where no property i 
or we evolve to a universal unselfishne 
will permit collective ownership and use of capital 
and consumable goods, the right to acquire an 
use a modest amount of property remain 
most personal sort of right. This personal right 
has and should receive the protection of Anglica 
law along with the personal right of freedom t 
do and enjoy pretty much what one pleases. The 
constitutions guarantee “life, liberty and property.’ 
The first two are of little avail without protecti 
in the enjoyment of enough of 


property. 


properly 


ytectio! 
the third I 
life fairly secure and liberty worth 

Usually what we call property 
rights are intermeshed and must be 
gether. But whenever the twain can 
the law seems zealous in putting persor 
property. 
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TRIBUNALS 


International Tribunals Have Usually Been without Power to Compel Attendance ot 
Witnesses and to Require Testimony Under Oath—Congressional Legislation of 1930 


and 1933 Designed to Remedy the Situation — Suggestion for Further Amend- 


ment of Last Act and for Insertion of Certain Provisions in Future Agree- 
ments Creating Arbitral Tribunals 





By Puitip C. Jessup 
sor of International Law, Columbia University 


NTERNATIONAL tribunals have usually not had facts in each case so far as such facts are within their 
the power to compel the attendance of witnesses nor knowledge or can reasonably be ascertained by them.” 
to require that testimony should be given under oath. This is a high standard but even if States were para- 
[hey have not had available the sanctions of punish- gons,* the Agents representing them before such tri- 
ent for perjury and contempt.! Where two states bunals might find themselves impotent to compel the 
itigate national clai1 s, for example, claims of sov- production of essential evidence. International Com- 
ereignty over territory, one would scarcely expect the missions and other tribunals have frequently providea 
igh officials of a government to be subpoenaed not for hearing witnesses and for the taking of depositions 


4 ill 


inconsistency with their official duties under oath, but they have been devoid of power to com- 


nly because of 





ind the confidential nature of the information at their _ pel compliance.° d ; 
command, but also because the tribunal frequently sits A notable innovation was made by Article XII of 
n a distant country and their attendance in court could the Treaty of January 11, 1909, between the United 
scarcely be required. Nevertheless, the British-Ameri- States and Great Britain which established the Interna- 
can Commission established under Article V of the Jay tional Joint Commission between the nited States and 
lreatv of 1794 held a session at Ouincy, Massachu- Canada. This article conferred on that Commission 
setts, in 1797 for the purpose of taking the testimony power to administer oaths to witnesses and to take evi- 


f John Adams, then President of the United States dence on oath. The contracting parties undertook to 


nd prior thereto one of the American commissioners adopt the necessary legislation to give the Commission 
who had negotiated the treaty of 1783. The record of these powers on either side of the boundary and to pro- 
his testimony before the Board of Commissioners vide for the issue of subpoenas to witnesses. The 
begins : : United States discharged this obligation in the Sundry 

“Tohn Adams, President of the United States of Civil Appropriation Act of March 4, 1911,° which con- 
\merica, appeared before the Board and (being sworn) ferred the appropriate powers on the Commission, to 
was examined as a witness to the following Interroga- be exercised through the United States circuit court for 
tories, viz: Interrogatories by the Agent of the United the circuit within which the session of the Commission 
States.”? Of course Adams appeared voluntarily and was held. The Canadian statute of May 19, 1911," au- 
could not have been compelled to do so. In claims thorized the judges of any superior court of the Prov- 
cases, which constitute numerically by far the greatest ince within which the Commission held a session to take 
proportion of cases submitted to international tribunals, 4! steps necessary to accomplish the purposes indicated. 
the State presents the claims on behalf of the national Rules 17 and 18 of the Commission, as adopted Febru- 
who alleges a tortious act or breach of contract for ty 2, 1912, regulate the procedure for taking evidence, 
which the respondent State is said to be liable. In these Providing in all cases that both parties may have the 


ases, although the form of intergovernmental litigation Privilege of attending and of examining and cross-ex- 
S ii : — . < *-. . Pitt Ha 
is preserved, the case is in all reality handled by the @™ining pean . 
tribunal as if it were an action by the private claimant In 1930 an Act was passed by Congress as a re- 
wainst the respondent State. In such cases. the nature ‘SUult of the practical necessity for enabling international 
of the facts involved is similar to that which is found 3. Opinions of the Commissioners (1927), Docket No. 127, p. 35 
40 


_- mae 7 . ioésas tic e c = cCeccity at p q : 
n ordinary private litigation and the nece ity for the 4. An able international lawyer with a distinguished record as 
testimony of private persons 1s equally apparent. In counsel and judge in many international arbitrations has said “ . 
the case of The | Oe ea eee Behalf I have found that counsel in arbitrations at times have not been em 
the case of leu? 1 States of America on Beha of heveesed, by any too sensitive feelings as to disadvantages to which 
- Rennie aes = te The laste ower they might put an opposing rty.” Nielsen, “Progress in Settlement 
H liam A I a 4 a mage ln The United Me _— a of Intertiational Disputes by Judicial Methods,” XVI Amer. Bar Assn 
States, the General Claims Commission stated that “the J. Cisee?,,9 hog te € the Beltidh Amect Mixed Claims C : 
ei’ tes “Pav e ee te sa aateail 78  & f. the Rules of the British-American Mix aims Commis 
parties before this Commission are sovereign Nations on under Art. XII of the Treaty of Washington of 1871, quoted in 
tho are in honor bound to make full disclo Bishop, International Arbitral Procedure (1930), p. 206. The British 
who are in honot | to make fu lisclosure of the German Mixed Arhbitral Tribunal established anie the Treay of Ver 
sailles had the following rule indicating the usual lack of power of 
1 States-Mexican Mixed international courts: “The Tribunal will invite every witness called 
made an award on the before it . before giving evidence, to take an oath, according to 
ired and fraudulent testi such form as may be hinding on his conscience, to speak the whole 
» Mexi the amounts re truth and nothing but the truth. If the witness declines to take such 
Weil and La Abra Silver oath the Tribunal may receive his testimony unsworn.” See Hart, 
est of Int. Law, pp The Mixed Arbitral Tribunals (1932), p. 17. 
6 86 Stat. 1363, 1864. 
ations (Modern Series), Vol. I. p. 7. 1-2 George V, Ch. 28 be 
» geographical and other facts has 8. See Chacko, The International Joint Commission, (1932), p 
ing Sea Arbitration, the Alaskan 400 and pp. 355-358 
Island Arbitration 9. 46 Stat. 1005 
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tribunals to compel the attendance of witnesses or the 
production of evidence. The immediate occasion for 
its passage seems to have been the necessity for secur- 
ing evidence to be used in the /’m Alone arbitration 
with Canada.*° 

This Act conferred upon members of international 
tribunals or commissions, or the clerk or secretary 
thereof, the power to administer oaths and to subpoena 
witnesses in proceedings before such tribunals, pro- 
vided the tribunal is “established pursuant to an agree- 
ment between the United States and any foreign gov- 
ernment or governments.” Penalties were provided for 
perjury in such proceedings or for contempt if a wit- 
ness should fail to respond to the subpoena. The law 
was applicable whether the proceedings of the tribunal 
were conducted within or without the United States 
Such tribunals were authorized to appoint commis- 
sioners to take testimony as directed by and under rules 
and regulations promulgated by the tribunal. The tri- 
bunal might issue subpoenas for the production of wit 
nesses or evidence before such commissioners; the 
subpoenas to be served by the United States Marshal 
in any judicial district in which they might be directed 
Such subpoenas were given the same force and effect 
as those issuing from a federal district court and the 
tribunal might establish rules to compel compliance. 
Either party to the proceeding before the tribunal might 
appear before the commissioner by attorney, produce 
evidence, or examine witnesses. 

The 1930 Act was drafted on the basis of several 
prior statutes which had conferred the power to ad- 
minister oaths upon various special officials or bodies 
Among the precedents utilized were the Act of March 
2, 1901, establishing the Spanish Treaty Claims Com- 
mission (a purely American tribunal) ; the Act of Sep- 
tember 26, 1914 (38 Stat. 722) conferring certain 
powers on the Federal Trade Commission; the Act of 
March 3, 1911 (36 Stat. 1139) dealing with the Court 
of Claims." 

Subsequently, however, a difficulty was revealed. 
The Agent for the United States before the Mixed 
Claims Commission, United States and Germany, 
sought to have the Commission utilize the powers enum- 
erated in the statute in connection with the production 
of evidence in support of the petition for rehearing of 
the Black Tom Explosion Cases.’? The German Agent 
objected on the ground that the Act having been passed 
subsequent to the establishment of the Commission 
could not increase the power of the Commission as 
fixed in the treaty which created it. The Commission 
expressed its concurrence in this view in their decision 


of March 30, 1931, as follows: 


A new jurisdictional question is raised in these petitions 
by the requests that subpoenas be issued by the Commission for 
the purpose of taking the oral testimony of certain witnesses. 
This suggestion is contrary to the unbroken practice of the 
Commission. The Agreement of August 10, 1932, between Ger- 
many and the United States which established this Commission 
and is the foundation of its jurisdiction does not authorize it to 
issue subpoenas for witnesses or to administer oaths and take 
the oral testimony of witnesses. The requests that subpoenas 
be now issued by the Commission for the purpose of taking oral 
testimony are based upon an Act of Congress approved July 
3, 1930, having general application to international commis- 
sions, which the American Agent contends applies to this Com- 
mission and authorizes it to take this procedure. The Commis- 
sion is of the opinion that the jurisdiction conferred upon it by 

10. See Anderson, “Production of Evidence by Subpoena before 
International Tribunals,”” 27 Amer. J. of Int. Law (1938), p. 498, 500. 

11. The writer acknowledges his indebtedness to Mr. William R. 
Vallance, Assistant Legal Adviser of the Department of State, for 
these details and other data bearing upon this article. 


12. Cf. Munson, “American Lawyers as International Arbitrators,’ 
XIX Am. Bar. Assn. J. (1988), p. 178, 175 


the two Governments in their Agreement of August 10, 
can not be extended by this later statute of the United Stat 

Subsequent diplomatic negotiations between tl 
two governments failed to yield agreement upon th 
extension of the jurisdiction of the Commission 

The Act of June 7, 1933 (Public No. 31, 73 
Cong. Ist sess.) seeks to provide for this and oth 
cases in which the tribunal may decline to use t! 
powers conferred by the Act of 1930 which the n 
Act amends. It provides that “the agent of the Unite 
States before any international tribunal or commissi 
whether previously or hereafter established, in whi 
the United States participates as a party,” may apply 
to a United States district court for the issuance 
subpoenas to require the attendance of witnesses or tl 
production of books and papers within the jurisdicti 
of that court. The court is authorized to accede 
such requests from the agents of the United Stat 
Hearings may be before the district court or befor: 
commissioner or referee appointed by it “and 
examination may be oral or upon written interr 
atories and may be conducted by the agent of 
United States or his representative.” Reasonal 
notice must be given to the agent of the other g 
ernment party to the arbitration and he may 
present in person or by attorney to examine 
cross-examine witnesses at the hearing. Appr 
priate provision for enforcement and penalties 
provided. 

There is no question that this legislation will | 
of general value in enabling international tril 
unals to pass upon disputed questions of fact 
the light of all available evidence. Heretofor: 
agents for the United States before internationa 
tribunals have had to rely largely upon voluntar 
testimony and “in many cases, evidence of deci 
sive importance in the prosecution of America 
claims could not be obtained by the America: 
Agent at all, and, in other instances, unwilling or 
mercenary witnesses have had to be paid by the 
claimants for their testimony or for the productio1 
of documents in their possession, and sometime 
especially in cases involving very large claims, in 
dispensable witnesses have attempted to induce th« 
opposing sides to bid against each other for their 
support."*> In some cases, as in the J’m Alon 
Arbitration between the United States and Canad 
simultaneous criminal proceedings in our ow 
courts could be and have been utilized to securt 
evidence to place before the tribunal but such cases 
are necessarily rare and their coincidence haphazard 
The passage of the Act of June 7, 1933, was 
strongly urged upon Congress by the agent for th 
United States before the Mixed Claims Commis 


sion, United States and Germany, and by the Secretary 


of State.** 

However, when the American Agent sought 
to utilize the Act of June 7, 1933, in subpoenaing 
witnesses, to testify with reference to the Black 
Tom Explosion Cases, he was met by the objection 
that the Mixed Claims Commissions had ceased t 


exist on December 3, 1932; the argument was raised 


on a motion to vacate subpoenas already issued by) 
District Judge Campbell.*® 


A precedent for this type of statute is found 


18. Anderson, op. cit. at p. 501. 

14. See Report of Mr. Condon from 
Judiciary on Senate Bill 1581, May 29, 
H. R. Rep. No. 174; and Cong. Rec., Vol. 77 


» P 
15. New York Times, August 38, 1933 
quently denied the motion. Certain procedural que 
ruling are still before the courts. 
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, German ordina1 June 28, 1923, which con- 
ed like powers on the German agent before the 
ced Claims Comr n, United States and Ger- 
ny.° The German ordinance requires any Ger- 
n court of otherw competent jurisdiction to 
e testimony undet th or to compel the at- 
dance of witness« t the request of the Ger- 


n agent or of other German officials, such as the 


istee of Enemy Property, concerned with mat- 
s before the Comn mn. In case the hearing 
olves a debt fror German to an American 
zen, the Germar tor is entitled to be repre- 
ted at the heari There is, however, no pro- 
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vision for representation of the United States agent 
or of any individual American citizen. 

It is suggested that the Act of June 7, 1933, 
might properly be still further amended to allow 
the agent of the other government, party to the 
arbitration, on his own initiative to make like use 
of our courts for the securing of evidence. If the 
Department of State could, by informal sugges- 
tion through the diplomatic channel, secure the 
passage of reciprocal legislation in other countries, 
the cause of international arbitration would be well 
served, It might also be well to insert in future 
treaties or agreements creating international arbi- 
tral tribunals a provision which would assure to 
the tribunal the power to make use of our statute. 


THE DUTIES OF THE CONTROLLER AS A 
CORPORATE OFFICER 


By G. Kinspy Munson 
Member of the District of Columbia Bar 


HE importance the controller in present-day 
American busin¢ management is instanced by 
the requirement in the Securities Act of 1933 
that a registration certificate to be filed with the 
ederal Trade Commission before sale of securi- 
es must be signed the issuer's “comptroller' 
r principal accounting officer” in addition to other 


f its principal offi However, the lawyer who 
is tasks in connection with corporate activities 


vill find little help from his usual sources in deter- 
mining what should be defined as the controller’s 
luties, for that corporate office and its duties are 
omparatively new, at least in the United States. 


Even Bouvier’ Dictionary, Rawle’s Third 
dition (1914), for example, makes no mention of 
he controller as a corporate officer, only that he is 
‘an officer of a state, or of the United States, who 
as certain duties to perform in the regulation and 
management of the fiscal matters of the govern- 
ment under which he holds office.” 


The controller as an accounting officer in gov- 
rnment has had a o existence, and the act first 
establishing the United States Treasury Depart- 
nent? created an Auditor and a Comptroller as the 
iccounting officers of the Treasury. The Comp- 
troller General of t United States now exercises 
the powers and dut held by the Comptroller of 


; the Treasury when the Act of June 10, 1921, (c. 18, 
sec. 301-304, 42 Stat. 23-24, 31 U.S.C. sec. 41-44) 
ibolished his on 
There is also the office of Comptroller of the 
Currency, in the Treasury Department, first estab- 
lished by the Act of June 3, 1864 (c. 106, sec. 1, 13 
Stat. 99), but the duties of these and other govern- 
mental accounting officers, federal and state, are 
those that are specifically imposed upon them by 








1. There appears to be no uniformly accepted spelling, but “comp 
troller” seems to be more mmon in governmental use, and “controller” 
seems to be more commor business 


2. Act Sept. 2, 178 12, 1 Stat. 65 (superseded). See United 
States v. Gilmore, 7 Wall 491 493, 19 L. ed. 282 





constitutional or statutory provision. The pre- 


scribed duties meet the peculiar needs of govern- 


ment, however, and are not as a rule adapted to the 


requirements of business management. 
During the World War a number of govern- 
ment-owned private corporations were employed 


as government instrumentalities. The control over 


the financial transactions of these private corpora- 
tions, although undoubtedly influenced by govern- 
mental practice, was exercised “in accordance with 


commercial practice, by the board or the officer 
charged with the responsibilities of administra- 


393 


tion. 


Perhaps the most prominent of those war time 


corporations was the United States Shipping Board 


Merchant Fleet Corporation,‘ incorporated under 


the laws of the District of Columbia. 


This Corporation in its by-laws provided for 
the election by the trustees of officers of the cor- 
poration, including a “General Comptroller.”* The 


by-laws set out the duties of that officer and those 
duties as they appear in the by-laws at the present 
time are as follows: 


“Section 5. (a) The General Comptroller shall be re- 


sponsible for the formulation and administration of the general 
accounting policy of the Corporation. 


“(b) It shall be the duty of General Comptroller of 
the Corporation to account to the President for all income and 


for all disbursements of the Merchant Fleet Corporation, as 
shown by the records of the Comptroller’s office. 


“(c) The General Comptroller shall be responsible to the 


President for the bookkeeping and accounting methods, and for 


3. United States ex rel. Skinner & Eddy Corporation v. McCarl, 
275 U. S. 1, 7, 72 L. ed. 181, 1385. 

4. Originally United States Shipping Board Emergency Fleet Cor- 
poration, which was organized on Apri 16, 1917, pursuant to ey 
authority conferred by the original Shipping Board Act, Septem 7, 
1916, chap. 451, sec. 11, 89 Stat. 728, 731, 46 U. S. C. 810. 

5. The set-up of the General Comptroller's office is to be found in 
“The United States Shipping Board, Service siepeqeees, U. S. Gov't. 
No. 68,” by Darrell Hevenor Smith and Paul V. Betters, pp. 151-157, 
published by The Brookings Institution. 
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the proper recording of the assets, the liabilities, the income and 
expenditures of the Corporation. 

“(d) The General Comptroller shall be responsible for the 
certification and approval of the receipts and disbursements. 

“(e) The General Comptroller shall render to the Presi 
dent currently a balance sheet and income and profit and loss 
statement reflecting the condition of the Merchant Fleet Cor 
poration, and currently such other statistical information as 
may be required. 

“(f) Reports and information required from time to time 
having to do with the accounting of the United States Shipping 
Board Merchant Fleet Corporation shall be supplied by the 
General Comptroller to the President. The General Comptroller 
with the Treasurer shall compile for the annual report a state 
ment to reflect the accounts and finances of the United States 
Shipping Board Merchant Fleet Corporation. 

“(g) The General Comptroller is authorized to delegate 
signatory power to a deputy or deputies, or to such other as- 
sistants as he may from time to time find necessary to do, and 
shall file with the Secretary of the Corporation a copy of all 
such authorizations which shall by him be reported to the 
Board of Trustees.” 

The duties of the General Comptroller were 
formulated back during the war and remain sub- 
stantially as they were first adopted. Subsequent 
events, however, have led to the imposition upon 
that officer of additional duties not included in the 
by-laws. For example, when the by-laws were 
drawn the Federal Government had no Director of 
the Budget, and perhaps that accounts for the lack 
of provision in the by-laws for the preparation of 
an annual budget. Since that time, however, the 
General Comptroller and the Treasurer have served 
as the Budget Committee for the Merchant Fleet 
Corporation. 

Another duty that is now of considerable im 
portance has grown out of the recent depression 
Shipping companies were heavily indebted to the 
Merchant Fleet Corporation and the United States 
Shipping Board under purchase and construction loan 
agreements, and as the depression deepened many were 
unable to meet their obligations. The Comptroller 
General of the United States soon began to apply 
the principle of set-off by withholding money due 
for transporting the mails. As this had the effect, 
however, of quickly forcing a complete default, and 
in some cases the probable extinction of the debtor, 
a compromise was effected whereby these shipping 
company debtors gave over control of their finances 
to the Merchant Fleet Corporation and the United 
States Shipping Board as creditors in return for 
continued payment of compensation for carrying 
the mails. .This made it necessary for the Fleet 
Corporation’s General Comptroller to perform con 
tinuous audit of the affairs of the various shipping 
company debtors as the basis for the Government's 
exercise of general control and supervision of their 
finances. The auditors assigned to this work found 
an entire lack of uniformity in accounting prac 
tice among these companies, and they have been 
for some time engaged in putting modern uniform 
systems of accounting especially adapted for ocean 
transportation in several of those companies. 

The authority given the General Comptroller 
to delegate signatory power to a deputy or depu- 
ties, while still in the by-laws, is no longer used. 
For a time, under this provision, one deputy had 
entire charge of all the accounting for large sums 
of money spent in connection with ship construc- 
tion, another in connection with housing, and so on. 
Each had the full signatory power of the General 
Comptroller in his own field without any co-ordi 
nation of their activities. This proved very unsatis- 






factory in practice and in 1921 or 1922 these pows 
were revested in the General Comptroller and tl 
offices of the deputies were abolished. Today tl 
General Comptroller has assistants, who can 
for him in his absence, but their duties are to assi 
him in the centralized control of all the accountin; 
of the Corporation. 

The recently created Tennessee Valley Auth 
rity,° another government-owned private corpora 
tion, has not yet adopted its by-laws, but its dire 
tors early recognized the need for a controller as 
separate and distinct officer of the corporation a1 
he was one of the first officers to be selected. The 
drafting of that corporation’s by-laws is under cor 
sideration at the time of writing, and the experien 
of the Merchant Fleet Corporation and of other 
government-owned corporations is being studied so 
that the duties of its various officers may be so 
carefully stated as to fully provide for the prope: 
carrying on of its activities. It has been rather 
definitely determined, however, that the controlle: 
will be directly responsible to the Board of Di- 
rectors, and that he will have charge of all account 
ing, auditing, finance and budget control worl 
Under this arrangement he will have reporting t 
him one or more executive accountants, a chief 
auditor, a treasurer, and a budget supervisor. The 
provision that the treasurer should be subordinate 
to the controller is an unusual one, and it is just 
another example of the diversity of responsibility 
that may be the controller’s. 

As a result of the unstandardized and widely 
divergent thought and practice, confusion has pre 
vailed with respect to the duties, responsibilities 
authority and rank of the controller." —To remedy 
this situation the Controllers Institute of America, 
an organization composed of controllers of cor 
porations, has made a survey of corporate practices 
and has this summer recommended the use in cor- 
porate organization of certain forms of by-laws 
covering the duties of a controller. To quote from 
the recommendation of the Controllers Institute: 

“Developments during the past few years, when many cor- 
porations have been subjected to close scrutiny and some t 
severe criticism have conclusively proved that the old-time con 
ception of some heads of corporations that a controller is merely 
a needless luxury is a thing of the past. 

“On the contrary, the Controllers Institute is firmly of the 
opinion that the greater latitude allowed and powers granted to 
a controller of the right type, the greater will be his contribu 
tion to successful and profitable management. To this end, the 
Controllers Institute believes that the controller should be 
elected by the Board of Directors and attend its meetings as 
well as those of the Executive Committee, if any; if not as a 
member, at least in an ex-officio capacity. 

“The Institute further believes that it is desirable to define 
the duties of the controller in the by-laws of corporations wit! 
some degree of detail, possibly even to a greater extent than in 
the case of other officers whose duties may have become more 
generally recognized from long-established custom. By doing so 
the danger of over-lapping responsibilities as between the con 
troller and other officers or possible neglect of important cor- 
porate activities due to failure to properly assign the duties, will 
be greatly lessened.” 





Those recommended forms, while primarily in 
tended to cover the duties of the controller of a 
manufacturing company, its advocates assert, can 
with some slight modifications, be readily adapted 
to a wide variety of corporations, associations, ot 
other types of organizations. After first recom 
ae 6. Tennessee Valley Authority Act of 1933, May 18, 1933, «.———, 
48 Stat 





7. See “Corporation Treasurer’s and Controller’s Guide.” Wi 
liam H. Crow, (Prentice-Hall, Inc), Chapter I, History, Nature an 
Scope of Offices, and Chapter III, Classification of Duties 
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nending the inclusio the controller as an elec- 
ve officer, it is urged that where there is a pro- 
ision that one person be permitted to hold two or 
1ore offices, that p1 n should not apply with 
espect to the offices Controller and Treasurer, 
vhich should be kept separate 
The forms covering the duties of the controller 
ire commended by t Controllers Institute to the 
ittention of the | r engaged in drafting or re 
ising corporate as foll 
For 
The duties of the nt er shall be to maintain adequate 
records of all assets i ties, and transactions of this cor- 
poration; to see that ad te audits thereof are currently and 
regularly made; and, in conjunction with other officers and de 
partment heads, to initiate and enforce measures and procedures 
whereby the business of t rporation shall be conducted with 
the maximum safety, « ency, and economy. He shall attend 
all meetings of the Boar f Directors and of the Executive 
Committee and he shall report to the President and/or the 
Board of Directors as said Board of Directors may prescribe. 
His duties and powers shall extend to all subsidiary corpora- 
tions and, so far as the President may deem practicable, to all 
afhliated corporations 
LED ForM 
(Statement of sp luties to be set forth in a by-law 
when it is desired to set forth the controller’s duties in detail. 
[Any one or more may luded as occasion requires] ). 
The controller is specifically charged with the following 
duties 
1. The installation and supervision of all accounting rec 
ords of the corporation 
2. The preparation and interpretation of the financial state 
ments and reports of the rporation 
3. The continuous audit of all accounts and records of the 


corporation wherever 
' 


4. The compilati 
5. The compil 


t roduction costs. 
pilat costs of distribution 
6. The taking ai sting of all physical inventories 
7. The preparat i filing of tax returns and the super 
vision of all matters re to taxes. 
8. The preparation and interpretation of all statistical 
records and reports of rporation 
9. The preparati is budget director, in conjunction with 
other officers and department heads, of an annual budget cover- 
ing all activities of the oration, for submission to the Board 
of Directors prior t ginning of the fiscal year. The au- 
thority of the Cont vith respect to the veto of commit- 
ments or expenditures not authorized by the budget, shall, from 
time to time, be fixed the Board of Directors 
10. To ascertai: rently that the properties of the cor- 
poration are properly adequately insured. 
11. The initiat reparation and issuance of standard 








practices relating to all accounting matters and procedures and 
the co-ordination of systems throughout the corporation, in- 
cluding clerical and e methods, records, reports and pro- 
cedures. 

12. The mainte f adequate records of authorized 
appropriations and t mination that all sums expended 
pursuant thereto are properly accounted for. 

13. To ascertair rently that financial transactions cov 
ered by minutes of t Board of Directors and/or the Executive 
Committee are prop xecuted and recorded 

14. To maint ate records of all contracts and 
Sits 

15. To appr ment (and/or countersign) all 
checks, promissory not und other negotiable instruments of 
the corporation wi ve been signed by the Treasurer or 
such other officers as have been authorized by the by-laws 
of the corporation or from time to time designated by the Board 
of Directors 

16. The exar f all warrants for the withdrawal of 
securities from the vaults of the corporation and the determina- 
tion that such withdr s are made in conformity with the by- 
laws and/or regulations established from ,time to time by the 
soard of Directors 

It remains for the future what the further de- 
velopments in this field will be. The lawyer in 
corporate pract may very well find other or 


different ways pplying desirable principles in 


making sure that corporatious know at the time 
that the right thing is being done instead of relying 
on the old-fashioned practice of only having an 
auditor report afterward whether it was correctly 
done, 


Review of Recent Supreme Court Decisions 
(Continued from page 35) 


to the ways of conduct and the forms of speech prevail- 
ing in the business world, the tax must be confirmed. But 
nothing told us by this record or within the sphere of our 
judicial notice permits us to give that extension to what 
is ordinary and necessary. Indeed, to do so would open 
the door to many bizarre analogies. One man has a fam 
ily name that is clouded by thefts committed by an ances- 
tor. To add to his own standing he repays the stolen 
money, wiping off, it may be, his income for the year. 
The payments figure in his tax return as ordinary ex- 
penses. Another man conceives the notion that he will 
be able to practice his vocation with greater ease and 
profit if he has an opportunity to enrich his culture. Forth- 
with the price of his education becomes an expense of the 
business, reducing the income subject to taxation. There 
is little difference between these expenses and those in con 
troversy here. Reputation and learning are akin to capi- 
tal assets, like the good will of an old partnership. 

For many, they are the only tools with which to hew a 
pathway to success. The money spent in acquiring them is 
well and wisely spent. It is not an ordinary expense of 
the operation of a business. 

The case was argued by Mr. Edward S. Stringer 
for the petitioner and by Mr. H. Brian Holland for 
the respondent. 


Letters of Interest to the 
Profession 


Membership of American Society of International 
Law 


Eprror, AMERICAN Bar ASSOCIATION JOURNAL: 

As a member of the American Bar Association, I have 
before me the issue of the AMERICAN Bar ASSOCIATION JouR- 
NAL for October, giving an account of the Fifty-Sixth An- 
nual Meeting at Grand Rapids. I was especially interested 
in, the account of the formation of the Section of Inter- 
national and Comparative Law which appears on pages 
594-5 of the JourNAL, In the course of his remarks on 
being chosen head of this section, Mr. John H. Wigmore 
is quoted by the JouRNAL as follows: “The Society of Inter- 
national Law in Washington consists of about eighty per 
cent professors of law and ten per cent members of the 
diplomatic service or practitioners in Washington, and as 
somebody has just suggested to me, about five per cent 
retired ministers, and they produce very valuable papers.” 

As Secretary of the American Society of International 
Law, which is the correct name of the Society referred to 
by Mr. Wigmore, I feel obliged to state that Mr. Wigmore’s 
statistics as to the membership of this Society are erroneous 
and misleading, as will be seen from the following figures 
taken from the present membership roll of the Society: 
Total membership, 1100; members connected with colleges 
and universities, 235; members of our Society who also be- 
long to the American Bar Association, 400; foreign mem- 
bers residing in fifty different countries, 200. The balance 
of the Society's membership is made up of lawyers who are 
not members of the American Bar Association, officials of 
government, members and former members of the foreign 
service, and other individuals interested in the objects of 
the Society, which are: “To foster the study of interna- 
tional law and promote the establishment of international 
relations on the basis of law and justice.” 

The State most numerously represented in our mem- 
bership is New York, where we have 237, principally mem- 
bers of the bar of New York City. Washington, D. C. comes 
next with 176, and the balance of our American member- 
ship is scattered throughout all the states of the Union ex- 
cept four. Our membership includes not only practitioners 
and professors in all parts of the United States and foreign 

















the proper recording of the assets, the liabilities, the income and 
expenditures of the Corporation. 

“(d) The General Comptroller shall be responsible for the 
certification and approval of the receipts and disbursements. 

“(e) The General Comptroller shall render to the Presi 
dent currently a balance sheet and income and profit and loss 
statement refiecting the condition of the Merchant Fleet Cor- 
poration, and currently such other statistical information as 
may be required. 

“(f) Reports and information required from time to time 
having to do with the accounting of the United States Shipping 
Board Merchant Fleet Corporation shall be supplied by the 
General Comptroller to the President. The General Comptroller 
with the Treasurer shall compile for the annual report a state 
ment to reflect the accounts and finances of the United States 
Shipping Board Merchant Fleet Corporation. 

“(g) The General Comptroller is authorized to delegate 
signatory power to a deputy or deputies, or to such other as- 
sistants as he may from time to time find necessary to do, and 
shall file with the Secretary of the Corporation a copy of all 
such authorizations which shall by him be reported to the 
Board of Trustees.” 

The duties of the General Comptroller were 
formulated back during the war and remain sub 
stantially as they were first adopted. Subsequent 
events, however, have led to the imposition upon 
that officer of additional duties not included in the 
by-laws. For example, when the by-laws were 
drawn the Federal Government had no Director of 
the Budget, and perhaps that accounts for the lack 
of provision in the by-laws for the preparation of 
an annual budget. Since that time, however, the 
General Comptroller and the Treasurer have served 
as the Budget Committee for the Merchant Fleet 
Corporation. 

Another duty that is now of considerable im- 
portance has grown out of the recent depression 
Shipping companies were heavily indebted to the 
Merchant Fleet Corporation and the United States 
Shipping Board under purchase and construction loan 
agreements, and as the depression deepened many were 
unable to meet their obligations, The Comptroller 
General of the United States soon began to apply 
the principle of set-off by withholding money due 
for transporting the mails. As this had the effect, 
however, of quickly forcing a complete default, and 
in some cases the probable extinction of the debtor, 
a compromise was effected whereby these shipping 
company debtors gave over control of their finances 
to the Merchant Fleet Corporation and the United 
States Shipping Board as creditors in return for 
continued payment of compensation for carrying 
the mails. This made it necessary for the Fleet 
Corporation’s General Comptroller to perform con- 
tinuous audit of the affairs of the various shipping 
company debtors as the basis for the Government's 
exercise of general control and supervision of their 
finances. The auditors assigned to this work found 
an entire lack of uniformity in accounting prac 
tice among these companies, and they have been 
for some time engaged in putting modern uniform 
systems of accounting especially adapted for ocean 
transportation in several of those companies. 

The authority given the General Comptroller 
to delegate signatory power to a deputy or depu- 
ties, while still in the by-laws, is no longer used. 
For a time, under this provision, one deputy had 
entire charge of all the accounting for large sums 
of money spent in connection with ship construc- 
tion, another in connection with housing, and so on. 
Each had the full signatory power of the General 
Comptroller in his own field without any co-ordi 
pation of their activities. This proved very unsatis- 
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factory in practice and in 1921 or 1922 these powe: 

were revested in the General Comptroller and th 
offices of the deputies were abolished. Today tl 

General Comptroller has assistants, who can a 

for him in his absence, but their duties are to assi 

him in the centralized control of all the accounting 
of the Corporation. 

The recently created Tennessee Valley Auth 
rity,® another government-owned private corpora 
tion, has not yet adopted its by-laws, but its dire 
tors early recognized the need for a controller as 
separate and distinct officer of the corporation and 
he was one of the first officers to be selected. The 
drafting of that corporation’s by-laws is under con 
sideration at the time of writing, and the experien 
of the Merchant Fleet Corporation and of other 
government-owned corporations is being studied s 
that the duties of its various officers may be 


carefully stated as to fully provide for the prope: 
carrying on of its activities. It has been rather 
definitely determined, however, that the controlle: 


will be directly responsible to the Board of D 
rectors, and that he will have charge of all account 
ing, auditing, finance and budget control worl 
Under this arrangement he will have reporting to 
him one or more executive accountants, a chief 
auditor, a treasurer, and a budget supervisor. The 
provision that the treasurer should be subordinate 
to the controller is an unusual one, and it is just 
another example of the diversity of responsibility 
that may be the controller’s. 

As a result of the unstandardized and widely 
divergent thought and practice, confusion has pre 
vailed with respect to the duties, responsibilities 
authority and rank of the controller.’ To remedy 
this situation the Controllers Institute of America 
an organization composed of controllers of cor- 
porations, has made a survey of corporate practices 
and has this summer recommended the use in cor- 
porate organization of certain forms of by-laws 
covering the duties of a controller. To quote from 
the recommendation of the Controllers Institute: 

“Developments during the past few years, when many cor- 
porations have been subjected to close scrutiny and some to 
severe criticism have conclusively proved that the old-time con 
ception of some heads of corporations that a controller is merely 
a needless luxury is a thing of the past. 


“On the contrary, the Controllers Institute is firmly of the 


opinion that the greater latitude allowed and powers granted t 
a controller of the right type, the greater will be his contribu 
tion to successful and profitable management. To this end, the 
Controllers Institute believes that the controller should be 
elected by the Board of Directors and attend its meetings as 
well as those of the Executive Committee, if any; if not as a 
member, at least in an ex-officio capacity 

“The Institute further believes that it is desirable to define 
the duties of the controller in the by-laws of corporations wit! 
some degree of detail, possibly even to a greater extent than in 
the case of other officers whose duties may have become more 
generally recognized from long-established custom. By doing so 
the danger of over-lapping responsibilities as between the con 
troller and other officers or possible neglect of important cor 
porate activities due to failure to properly assign the duties, will 
be greatly lessened.” 

Those recommended forms, while primarily in 
tended to cover the duties of the controller of a 
manufacturing company, its advocates assert, can, 
with some slight modifications, be readily adapted 
to a wide variety of corporations, associations, or 
other types of organizations. After first recom 

6. Tennessee Valley Authority Act of 1933, May 18, 1983, c 
48 Stat. 





See “Corporation Treasurer’s and Controller’s Guide.” by Wi 
liam H. Crow, (Prentice-Hall, Inc), Chapter I, History, Nature and 
Scope of Offices, and Chapter III, Classification of Duties 
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DUTIES OF THE CONTROLLE 





1ending the inclusion of the controller as an elec- 
tive officer, it is urg that where there is a pro- 
ision that one persot e permitted to hold two or 
1ore Offices, that pr n should not apply with 
spect to the office f Controller and Treasurer, 
hich should be kept parate 
The forms covering the duties of the controller 
ire commended by 1 Controllers Institute to the 
ittention of the engaged in drafting or re 
ising corporate by-| as follows 
ForM 

The duties of t ! er shall be to maintain adequate 
records of all assets, lia ties, and transactions of this cor- 
wration ; to see that ad idits thereof are currently and 
regularly made; and, ir njunction with other officers and de 
partment heads, t i enforce measures and procedures 
whereby the business of t rporation shall be conducted with 
the maximum safety, eff and economy le shall attend 
all meetings of the | f Directors and of the Executive 
Committee and he shall report to the President and/or the 
Board of Directors as s Board of Directors may prescribe. 
His duties and powers extend to all subsidiary corpora 
tions and, so far as the | lent may deem practicable, to all 
afhliated corporation 

p For 

(Statement of spe luties to be set forth in a by-law 
when it is desired to set forth the controller’s duties in detail. 
[Any one or more y luded as occasion requires] ). 

The controller is ally charged with the following 
luties 

1. The installation and supervision of all accounting rec 
ords of the corporatior 

2. The preparation and interpretation of the financial state 
ments and reports of tl rporation 

3. The continuous audit of all accounts and records of the 
orporation wherever 

4. The compilation of production costs. 

5. The compilat f costs of distribution 

6. The taking ar ting of all physical inventories 

7. The preparatior i filing of tax returns and the super 
vision of all matters relating to taxes. 

8. The preparation and interpretation of all statistical 
records and reports of rporation. 

9. The preparation, as budget director, in conjunction with 
other officers and depa nt heads, of an annual budget cover- 
ing all activities of the rporation, for submission to the Board 
of Directors prior to t eginning of the fiscal year. The au- 
thority of the Controller, with respect to the veto of commit- 
ments or expenditures not authorized by the budget, shall, from 
time to time, be fixed the Board of Directors 

10. To ascertai ently that the properties of the cor- 
poration are properly and adequately insured. 

11. The initiation, preparation and issuance of standard 
practices relating to al unting matters and procedures and 
the co-ordination of systems throughout the corporation, in- 
cluding clerical and office methods, records, reports and pro- 
cedures. 

12. The maintenance of adequate records of authorized 
appropriations and t termination that all sums expended 
pursuant thereto are properly accounted for. 

13. To ascertair irrently that financial transactions cov 
ered by minutes of the Board of Directors and/or the Executive 
Committee are prope xecuted and recorded 

14. To maintai: lequate records of all contracts and 
lease 5 

15. To approve for paymen and/or countersign) all 
checks, promissory notes and other negotiable instruments of 
the corporation wh ve been signed by the Treasurer or 
such other officers as | have been authorized by the by-laws 
of the corporation or from time to time designated by the Board 

_ Directors 

16. The examination of all warrants for the withdrawal of 
securities from the vaults of the corporation and the determina- 
tion that such withdrawals are made in conformity with the by- 





laws and/or regulat 
Board of Directors 


stablished from .time to time by the 


It remains for the future what the further de- 
velopments in this field will be The lawyer in 
corporate pract may very well find other or 


different ways of applying desirable principles in 
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making sure that corporations know at the time 
that the right thing is being done instead of relying 
on the old-fashioned practice of only having an 
auditor report afterward whether it was correctly 
done. 


Review of Recent Supreme Court Decisions 
(Continued from page 35) 


to the ways of conduct and the forms of speech prevail- 
ing in the business world, the tax must be confirmed. But 
nothing told us by this record or within the sphere of our 
judicial notice permits us to give that extension to what 
is ordinary and necessary. Indeed, to do so would open 
the door to many bizarre analogies. One man has a fam 
ily name that is clouded by thefts committed by an ances- 
tor. To add to his own standing he repays the stolen 
money, wiping off, it may be, his income for the year. 
The payments figure in his tax return as ordinary ex- 
penses. Another man conceives the notion that he will 
be able to practice his vocation with greater ease and 
profit if he has an opportunity to enrich his culture. Forth- 
with the price of his education becomes an expense of the 
business, reducing the income subject to taxation. There 
is little difference between these expenses and those in con 
troversy here. Reputation and learning are akin to capi- 
tal assets, like the good will of an old partnership. 
For many, they are the only tools with which to hew a 
pathway to success. The money spent in acquiring them is 
well and wisely spent. It is not an ordinary expense of 
the operation of a business. 


The case was argued by Mr. Edward S. Stringer 
for the petitioner and by Mr. H. Brian Holland for 
the respondent. 


Letters of Interest to the 
Profession 


Membership of American Society of International 
Law 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 

As a member of the American Bar Association, I have 
before me the issue of the AMERICAN Bar AssocIATION JouR- 
NAL for October, giving an account of the Fifty-Sixth An- 
nual Meeting at Grand Rapids. I was especially interested 
in. the account of the formation of the Section of Inter- 
national and Comparative Law which appears on pages 
594-5 of the JourNAL. In the course of his remarks on 
being chosen head of this section, Mr. John H. Wigmore 
is quoted by the JouRNAL as follows: “The Society of Inter- 
national Law in Washington consists of about eighty per 
cent professors of law and ten per cent members of the 
diplomatic service or practitioners in Washington, and as 
somebody has just suggested to me, about five per cent 
retired ministers, and they produce very valuable papers.’ 

As Secretary of the American Society of International 
Law, which is the correct name of the Society referred to 
by Mr. Wigmore, I feel obliged to state that Mr. Wigmore’s 
statistics as to the membership of this Society are erroneous 
and misleading, as will be seen from the following figures 
taken from the present membership roll of the Society: 
Total membership, 1100; members connected with colleges 
and universities, 235; members of our Society who also be- 
long to the American Bar Association, 400; foreign mem- 
bers residing in fifty different countries, 200. The balance 
of the Society’s membership is made up of lawyers who are 
not members of the American Bar Association, officials of 
government, members and former members of the foreign 
service, and other individuals interested in the objects of 
the Society, which are: “To foster the study of interna- 
tional law and promote the establishment of international 
relations on the basis of law and justice.” 

The State most numerously represented in our mem- 
bership is New York, where we have 237, principally mem- 
bers of the bar of New York City. Washington, D. C. comes 
next with 176, and the balance of our American member- 
ship is scattered throughout all the states of the Union ex- 
cept four. Our membership includes not only practitioners 
and professors in all parts of the United States and foreign 
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countries, but also many disting 
bench in the United States and abroad. 


Ne appreciate the meed of praise Mr. Wigmore bestows 
upon the papers produced by the Society, 
be considerably amplified. of 2,300. 
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the discussions had thereon, are printed yearly in a volume 
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Kansas 





President Challis Outlines Main Ob- 
jectives to Be Pursued During Ad- 
ministration — Association at An- 
nual Meeting Recommends 
Change in Rules Relating to 
Educational Qualifications 
of Applicants 


Hon. J. M. Challis, president of the 
Bar Association of the State of Kansas, 
gives a list of the principal matters 
which will receive special attention dur- 
ing his administration in the August, 
1933, issue of the Journal of that organ- 
ization, These include the elimination 
of useless statutes, special study of the 
summary judgment law, reform of the 
statute governing giving of appeal bonds 
in cases appealed from municipal courts, 
increase of the membership of the as- 
sociation, continued study of the plan 
for incorporation of the bar, and work 
of the Corporation Code Commission. 

The Journal also contains an account 
of the annual meeting of the Bar Asso- 
ciation of the State of Kansas, which 
was held at Topeka on May 26 and 27. 
President Gilbert H. Frith presided. 
His address discussed the work of the 
past year and dealt particularly with the 
proposed Corporation Code which has 
been drafted by a committee of the as- 
sociation, incorporation of the bar, which 
he strongly favors, and the system of 
selecting judges, which he regards as 
wrong. Other addresses during the 
sessions were made by Mr. Leonarde 
E. Keeler, of Northwestern University, 
on “Scientific Methods of Crime De- 
tection”; Hon. F. Dumont Smith on 
“Has Congress Power to Call Con- 
ventions in the States to Consider Con- 
stitutional Amendments?”’; Dean Her- 
shel Arant of the Law School of Ohio 
State University on “The Present Crisis 
of the Legal Profession”; Mr. Jack 
Brewster on “Some Observations on the 
Insurance Laws”; and Mr. Robert Stone 
on “The Work of the American Bar 
Association.” 

Among the recommendations of com- 
mittees which were approved are the 
following: 

That the rules of the Supreme Court 
and Board of Law Examiners be 
changed to make it optional whether 
the combined general and professional 
education of candidates for the bar 
should be three years in college and 
three years in law school or two years 
in college and four years in law school. 





Hon. 
President, 


J. M 


Kansas Bar Association 


CnaALlis 


That so much of the rules as permits 
some “equivalent” of the regularly pre- 
scribed attainments of general scholar- 
ship to be accepted in lieu thereof be 
abrogated and that “the prescribed gen- 
eral scholarship should be of the av- 
erage quality required for graduation 
and should be shown by credits from an 
approved college.” That a_ suitable 
amendment to the law governing law 
office trainine. recognizing the fact that 
a proper legal education can no longer 
be secured by that method, be sub 
mitted to the legislature for enactment 

That the matter of the Incorporation 
of the Bar be given further study and 
a bill be presented at the next session 
of the legislature. That the commit- 
tee on the Unauthorized Practice of 
Law investigate alleged improper or un- 
ethical employment by banks, trust com- 
panies, credit associations, etc., and re- 
port its findings to the Attorney Gen- 
eral or the Board of Law Examiners, 
That, if warranted by the facts in any 
case, injunctive relief be sought through 
the inherent power of the judiciary to 
prevent improper practices by attorneys 
or that proceedings for contempt of 
court be instituted. 

That legislation be enacted conferring 
inquisitorial powers on the State Board 


of Law Examiners, or in the event 
the incorporation of the State Bar 

sociation, on the proper committ 
thereof, to issue subpoenas 
testimony concerning the alleged n 
conduct of any member of the bar 
the state. That the Professional Et! 
Committee write opinions on import 
matters involving the question of pr: 

fessional ethics or professional conduct 

That members of the association 
urged to consider and comment on t 
proposed Corporation Code and that the 
committee on that subject make su 
revisions in the present draft as it m 
deem necessary and do all it can 
secure its adoption at the next sess 
of the legislature. 

In addition to President J. M. Challis 
of Atchison, the following office 
were elected for the ensuing yea 
Vice-President, Douglas Hudson of 
Fort Scott; Treasurer, James G. Nor 
ton, Wichita; Secretary, W. E. Stanle 
Wichita. Members of Executive Coun 
cil: Bernard L. Sheridan, Jr., of 
Austin M. Sowan of Wichita; 
Faulconer of Arkansas City; 
of Junction City. Delegates to 
can Bar Association: TI! 
Lee of Topeka; George 
Wichita; E. S. McAn: 
City. 


and con 


Ameri 
Amory 
Siefkin of 
iny of Kansas 


1iomas 





Missouri 





Missouri State Bar Association Ap- 
proves National Bar Program—High 

Points of President Crane’s Address 

—Treasurer’s Report Shows Need 

of All-Inclusive Organization 
—Progress on State Anno- 
tations — Judicial Council 
Plan Again Approved, etc. 

The National Bar 
launched at Grand Rapids, was ap 
proved by the Missouri State Bar Ass« 
ciation at its fifty-third annual meeting 
held at Kansas City on Sept. 29-30 
President Earle W. Evans of the Amer 
ican Bar Association was one of the 
speakers at the annual dinner of the 
Missouri Association and delivered a: 
address on that subject. 

The meeting was called to order b 
Hon. Cyrus Crane, President. Ad 
dresses of welcome were made by Hon 
4. N. Gossett on behalf of Kansas 
City and by Hon. Fred S. Hudson for 
the Kansas City Bar Association. Hon 
Ben M. Neale of Springfield responded 
on behalf of the association. 


Program, 
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Hon. Jesse W. Barrett 
President, Missouri State Bar Association 


nmended that in view of the state- 
wide interest in the litigation, the 
State Bar Association authorize its ex- 
ecutive committee to financially aid the 
St. Louis Association in the proceed- 
ngs ihe Executive Committee was 
so authorized 

Mr. Leland Hazard of Kansas City 
reported that the Committee on the 
Legal Aspects of Criminology had thus 
far ¢ rected its activities to publishing 

formation concerning developments in 
the science of criminology. He stated 
that the committee felt that at this time 
the problem of paramount importance 
in the field of crime was the appre- 
hension of the criminal; that our sys- 
tem of criminology is weakest in the 
very first of its functions, and that the 
local community alone cannot afford 
the solution. 

Hon. Henry Lay, chairman of the 
Committee on Judiciary and Procedure, 
moved that the Association again 
adopt the report of the previous com- 

ittee, submitting a bill for a Judicial 
Council, and that it go on record as be- 
ing in favor of a Judicial Council as 
suggested in that report. The motion 
was carried. 

President Crane announced that in 
irranging the program for this meeting, 
he had sought to bring the lawyers 
of the state in closer and more sympa- 
thetic touch with the legislature. He 
referred to lack of cooperation between 
the Bar and the legislature, and ex- 
pressed the desire that the relationship 
be such that the Bar might aid the 
legislature by advice and counsel. The 
president called upon Senator Jerome 
M. Joffee of Kansas City, who reviewed 
the work and problems of the last leg- 
slature 

Senator Joffee called attention to 

atters to be considered at the special 
session to convene October 17th, and 
in conclusion submitted several recom- 
mendations for the consideration of the 
Association, including: (1) A recom- 

endation that the Association support 

e proposed amendment to the state 


constitution to increase the pay of 
members of the General Assembly to 
$1,000 a year; (2) that the Association 
support proposed legislation to expe- 
dite the hearing of cases in our appel- 
late courts, to improve and increase the 
Circuit Court facilities so as to expe- 
dite the hearing of cases, and to revise 
the Justice of the Peace system, espe- 
cially in the larger cities. 

The above resolutions were adopted 
and the President was authorized to 
appoint committees to carry out the 
purposes of the resolution. 

On Saturday morning, Hon. Fred S 
Hudson, president of the Kansas City 
Bar Association, presented to the 
United States District Court, a panel 
containing the photographs of the five 
United States District Judges preced- 
ing the present incumbents—James 
Hawkins Peck, Robert William Wells, 
Arnold Krekel, John Finis Philips, 
Arba Seymour Van Valkenburgh. In 
accepting the panel on behalf of the 
court, Judge Merrill E. Otis briefly 
sketched the history of the District 
Court of Missouri and of the Western 
Division 

The reports of the Committee on In 
corporation of the Bar and of the spe- 
cial committee on adoption of the Bar 
Act, were made by Judge Fred L. Eng- 
lish of St. Louis, and Judge C. L. Hen- 
son of Springfield, respectively. Both 
of these reports recommended in sub- 
stance that the Association continue its 
study of a Bar Act. Judge Henson 
stated that the committee was in no 
way wedded to the particular bill. He 
told of the activities of the committee 
in urging its passage. 

One of the most interesting features 
of the meeting was a debate on the 
Bar Act between members of the Legis- 
lature. The affirmative was represented 
by Hon. Tyre W. Burton, author of the 
bill and Chairman of the Judiciary 
Committee of the House, and Hon 
Edgar J. Keating of Kansas City, Floor 
Leader of the House. The negative 
was represented by Hon. Roy Hamlin 
of Hannibal, Representative from Mar- 
ion County. 

Senator Michael E. Casey of Kansas 
City, a veteran in the Senate, was re- 
quested to address the Association. He 
advocated a campaign of education 
throughout the state on the State Bar 
Act. “I do not believe,” he said, “that 
the members of the legislature of the 
state are going to vote for any Bar 
Bill unless it meets with the general 
approval of the lawyers.” 

After the passage of a resolution fav- 
oring the National Bar Program, Mr. 
Walter R. Mayne, President of the Bar 
Association of the City of St. Louis, 
extended an invitation to the State Bar 
Association to hold its next meeting in 
that city. 

At the annual banquet, presided over 
by Retiring President Cyrus Crane, 
Governor Park spoke on behalf of the 
State, Judge George R. Ellison on be- 
half of the Supreme Court, Federal 
Judge Albert L. Reeves on the juris- 
diction of the federal courts, Judge 
Hopkins B. Shain on behalf of the Mis- 
souri Courts of Appeal, and Judge E 
L. Alford on behalf of the Circuit 
Bench. President-elect Jesse W. Bar- 
rett, former Attorney General of the 
State, was introduced and spoke briefly 
and Hon. Earle W. Evans, President 
of the American Bar Association, fol- 
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lowed with an address on the National 
Sar Program. Mr. Harvey T. Har- 
rison of Little Rock then delivered one 
of his inimitable humorous addresses. 

The following officers were elected 
at the regular session to serve for the 
ensuing vear: Hon. Jesse W. Barrett, 
St. Louis, President; Hon. Harry Car- 


starphen, Hannibal, Vice-President for 
Dist. No. 3; Hon. James H. Hull, Vice- 
President for Dist. No. 4; Hon. Frank 
C. Mann, Springfield, Vice-President 


for Dist. No. 8 (re-elected); Hon 
James A. Potter, Jefferson City, Secre- 








tary (re-elected); Hon. James E. King, 

St. Louis, Treasurer (re-elected) 
North Carolina 

North Carolina Supreme Court Ap- 


proves Rules and Regulations of 
Newly Organized State Bar— 
Procedure for Disbarment 
Under New System 


The Supreme Court of North Caro 
lina has approved the rules of the North 
Carolina State Bar relating to admission 
and disbarment and organization details, 
according to the Raleigh News and Ob 
server of Oct. 20. The State Bar 
created by an Act of the General As 
sembly in 1933 and one of its provisions 
was that the rules and regulations should 
be approved by that court. 

The rules were formulated by the 
Council of the Bar, which met on Oct 
6 and elected J. M. Barley, Raleigh, 
President; Junius G. Smith, Greensboro, 
Vice-President, and Henry M. London, 
Raleigh, Secretary-Treasurer. Follow 
ing are the members of the Council 
who have qualified: Junius D. Grimes, 
Washington; K. D. Battle, Rocky 
Mount; Ed S. Abell, Smithfield; Al- 
bion Dunn, Greenville; F. E. Wallace, 
Kingston; Joseph B. Cheshire, Jr., Ra- 
leigh; Louis J. Poisson, Wilmington; 
Dickson McLean, Lumberton; Julius 
Martin, II, Asheville; S. W. Black, Bry- 
son City; R. P. Reade, Durham; G. H. 
Hastings, Winston-Salem; Charles A. 
Hines, Greensboro; B. M. Covington, 
Wadesboro; C. D. Taliaferro, Charlotte; 
Walter C. Feimster, Newton; A. Tur- 
ner Grant, Mocksville, and J. E. Ship- 
man, Hendersonville. 

The following statement as to the 
procedure for disbarment is also taken 
from the News and Observer 


was 


1. Complaints against any lawyer are 
referred to the grievance committee, 
which investigates as to the truth of 
the allegations. The committee reports 
its findings to the full council which 
decides whether to dismiss the charges, 
require trial or recommit the charges 
for further investigation. 

2. In the event a trial is ordered, 
three members of the council are named 
as a trial committee which sits in the 
home county of the accused to hear 
evidence on both sides, hear arguments 
and receive briefs of the case. Such 
trial is open to the public and must be 
held in the courthouse. 

3. The trial committee reports its 
findings in writing to the council which 
sets a date on which the accused can 
appear and present arguments. No new 








evidence is allowed before the council 
unless the case is reopened. 

4. The council, as punishment, may 
order suspension, disbarment or private 
reprimand. 

5. The defendant has right of ap- 
peal from the council to the resident 
judge of his district and may ask for 
a trial before a jury If a jury trial 
is requested, no new evidence will be 
permitted, the case to be heard on rec 
ords of the council 

We are further told that the council 
adopted in full the canons of ethics and 
professional conduct of the American 
Bar Association, which were adopted 
some years ago by the North Carolina 
Bar Association. 

The council is required to meet quar- 
terly or on the call of the president or 
on the call of a certain number of its 
members. The association as a whole 
is to meet annually during the last week 
in June or on the call of 250 members. 





North Dakota 
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1 
President, North Dakota Bar Association 


Past President Hutchinson Recom- 
mends Intimate Association with 
American Bar Association — Meet- 

ing Reaffirms Belief in Neces- 
sity of Further Bar Integration 
for Disciplinary Purposes— 
Urges Adherence to 
World Court 
The annual meeting of the State Bar 

Association of North Dakota was held 

at Minot on August 21, 22. It was de- 

cided to hold the 1934 meeting at Bis- 

marck during the last week of August 

or the first week in September. 
According to the September issue of 

‘Bar Briefs,” the official organ of the 
Association, President Hutchinson made 

the following recommendations in his 

annual address: 
Recommended return of special as- 


sessment levied for purpose of prose 






cuting unlawful practice of law. O 
75 lawyers paid 
1933 statute changes now 
of Bar Board funds for the 


sucn assessmeé! 








Suggested more intimate relat 
with the American Bar Associati 


Advised budget allowance for 





expense of sending the newly ele 
President of the State Associati 
the meeting of the American Bar A 
ciation. 

Proposed the opening of an offi 
the new capitol, with p sion for 
extensive service to the members] 

Suggested the establishment, 
Bar Association auspices, of a 


tional guidance service to High Sx 
students in every county 
Recommended _ establis! 
service for placing law students 
offices during vacation per 


Proposed appointment n 
to aid new practitioners in obtair 
proper locations. 

Advised that the Bar 
a definite stand and | [ 
more active and definite participat 
in selection of judges. 


A ssc 


provide plans 


Stressed the thought that any lac} 
confidence in the 
Bar Association, individually or 


members] ip of! 


tively, was largely the result of the 
lawyers’ own acts and acti 
The State Bar As iation, among 
other things, decided upon the follo 
ing matters, according t Bar Brief 
Indefinitely postponed all prog 
for changing the comp n law 
permit appeals on que f fact 
Reaffirmed its belief necess 





of further bar integration for the 


pose of assuming the necessary dis 
plinary powers—wit! directions 
formulate a law based the Califor: 
act. 

Voted the return of the special 


ment of last year to those 
Disapproved of the amend: 
Constitution which would have pre 
vented Judges 
oft President or 
Association. 





from ling the office 
Vice-President of the 


Approved an amendment to deprive 


the Secretary of a vote on the Exe 


utive Committee. 
Approved the recon idation to give 
persons accused of crime the right t 


waive a jury trial. 

Disapproved of the recommendatic 
to require litigants in vol 
ing less than $500 to serve demand f 
jury and deposit a fee of 


Cases Oly 





Authorized and directed the incoming 
administration to proceed with the vig 
orous prosecution of persons or parti 
engaged in unauthorized practice of law 

Adopted, with one dissenting vote, 


resolution requesting adherence to th 
World Court by the U. S., without new 
and further reservations 

Adopted the James Morris report 
last year concerning criminal law and 


Le g@isiative 


procedure, and directed the 


Committee to prepare the necessary bil 

Approved further trial of the docke 
fee on collections, with list renewal con 
tracts to specify North Dakota atti 
tude. 

Elected the following ficers J. I 
Cain, Dickinson, President L. Fos 
ter, Bismarck, Vice-President R. | 
Wenzel, Bismarck, Secretary-Treasurer 
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~ paying for their last illness and burial. 
" It was also voted to create a system 

The Movement for Bar Integration of “counsellors” throughout the state 

whose duty will be to advise newly ad- 

- _ mitted members concerning placement. 























he membership of the Missouri State eeds. During the past year a survey 
Association has increased in five of legal education cost the Bar $6,000, California’s soil and climate appear 
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ers not enrolled Disbursements 

ng the past year, as re rted in the os 

tober number of the Missouri Bar 

irnal, were in excess of current re- 7898 Ww WE DO OUR PPRT 4 7 4+ 

ts to the extent of $5,863, and the 

irplus, which was nce far greater 

n most state associations could boast, 6 

nearly depleted [The treasurer’s re- 

t concludes with the statement that 

e audit of the voluntary state bar hank You 

ciation shows the 1 sity for an 

nclusive state bar re zation.” 


ee, eta for Calling My Attention to 
oy ote lg ye the additional $12,500” 














ition with a strong journal could keep 
members informed as to committee 
, : NS 
ports and other activities and so min- TERRELL Davis, HALL a Creme 
9 ize the loss occasioned by failure to c ATTORNEYS AT LAW . 
meet once a year Unfortunately the SAN ANTONIO, TEXA 
lorado Association has no journal 


Ohio it has been the practice for October 23, 1955 


ears to hold two meetings a year and 


s would appear to be a very profit Company 
le plan in states not having too large Mary land Casualty 
area. San Antonio, Texas 
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the head. Over 5,000 alleged lawyers 
were admitted in ten years. In the past 
five years 3,043 failed to pass examina 
tions, and in the same time only 9 
graduates of the state’s three medical 
schools failed to pass. The proportion 
of failures in the two professions is 338 
to 1. The survey resulted in resolutions 
adopted at the last State Bar conven 
tion directing the board of governors t 
adopt certain new rules and recommend 
them to the supreme court for approval 
Under the proposed rules there will be 
an examination at the end of the first 
year of law study for students not en 
rolled in approved schools. Unless 
graduates of a school to a percentage 
of sixty percent pass final bar examina 
tions over a three year period the school 
will not be approved. Approval of 
this plan was unanimous by the conven- 
tion. 


Changes are about to be made in the 
work of enlisting California State Bar 
members in improving the administra 
tion of justice. Interested members are 
enrolled in “sections” in most coun 
ties and among the sections study is 
promoted of various matters deserving 
consideration. One-third of the entir« 
membership enlisted. It became neces 
sary, a year or two create a 
salaried research staff, and to this end 
the three leading law schools supplied 
each one teacher on part time. It is 
now found that the study of such mat 
ters as appellate court organization and 
procedure, jury trial procedure and oth 
ers involve tremendous efforts, doubt 
less owing to the sketchy work done 
up to this time throughout the country 
The section committee recommends an 
annual appropriation of not less than 
$10,000. It is to be hoped that there 
will be full publication of the results of 
study. It is also recommended that 
work should be concentrated on the six 
most populous counties wherein ninety 
percent of the State Bar members re- 
side. 


ago, to 





“A Needed 
Safeguard” 


Under the above heading the Bir- 
mingham Post says editorially that 
the president of a local company 
whose Blue Eagle was withdrawn 
by the NRA Compliance Board “has 
a criticism which appears legiti 
mate.” After stating the claims of 
the parties with respect to what 
occurred at the hearings resulting 
in the penalty, the editorial con 
tinues : 

“Since no shorthand record was 
kept, no court, no board of review, 
no newspaper which wishes to go 
into the case can say of a certainty 
just what did happen. Such a rec 
ord, containing everything but the 
names of the complaining employ 
ees, whose identity for manifest 
reasons has to be concealed, would 
relieve the hearings of the possible 
odium of star chamber proceed- 
ings.” 

NATIONAL SHORTHAND 
REPORTERS ASSOCIATION 


Have it reported The Record 


Never Forgets 





LAW JOURNALS 


Association Journal, !9 
Newly 





American Bar 
Vols., complete through 1933. 
rebound in buckram. 

Florida State Bar 
6 Vols., complete through May 
Newly rebound in 


Association Journal, 
1933 


buckram. 


Harvard Law Review, 46 Vols., complete 
through May 1933. Part sheep and 
part fabrikoid 


Southern Law Quarterly & Tulane Law 
Review, 7 Vo! omplete through June 
1933. buckram. 


Newly rebound in 


° 4 We can also supply complete sets 

or of the Bar Association Reports for 
North Carolina, Kentucky and 
Tennessee. 


Prices on request 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 
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Six Texas Members of the Fifty-Years 
in-Practice Club 

Tribute was paid to six Wichita Falls, 
Tex., barristers who have carried the 
torch of their profession for more than 
50 years, at a banquet on the evening 
of Nov. 18. The six who were hon- 
ored were A. H. Carrigan, J. T. Mont- 
gomery, R. E. Huff, N. Henderson, Ed 
gar Scurry and E. W. Nicholson. The 
banquet was arranged by members of 
the Wichita County Bar association 
under the direction of Harry Weeks. 
Mr. E. C. DeMontel is president of the 
organization. 

Among guests at the speakers table 
besides the honored attorneys were 
Judge W. M. Taylor of Dallas, Judge 
Joe E. Hickman of Eastland, Judge R 
W. McFarlane of Graham, Judge D. B 
Madden of Walters, Okla.; Judge A. J 
Fires of Childress; Judge H. P. Law 
ther of Dallas; E. C. DeMontel, presi- 
dent of the Wichita County Bar 
ciation; Judge I. W. Stevens of 
Worth; Judge Irby Duncan of Fort 
Worth; Judge A. J. Powers of Fort 
Worth; Judge J. W. McClendon of 
Austin; C. I. Francis and Toastmaster 
Weeks. 

The featured addresses were made by 
Judge Lawther and Mr. Francis, while 
each of the honored guests made a short 
talk. In his talk to the six attorneys 
for lawyers outside of Wichita county, 
Judge Lawther, a former 


asso 


Fort 


president ot 





NEW AND USED 
LAW BOOKS 

For libraries, and law students 
Catalogs mailed on request. Special catalog 
No. 70 of Session Laws and Statutory ma 
terial now ready. Libraries appraised 

ILLINOIS BOOK EXCHANGE 
337 W. Madison St. Chicago, Ill. 
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William P. Berghuis 
Minn., was elected pr 
Seventh Judicial Distr 
Association, at the recer 
ing of that Associatio1 
chosen were Byron 
dena, Vice-president 
hoof, Detroit 
Treasurer. 

At the annual meeting of the 
City Bar Association held in 
Floyd E. Jacobs was elevated fror 
Vice-presidency to the Presiden 
liam Buccholz was elected Vice 
dent, William E. Kemp, Secretary 
Frank P. Barker, Treasurer 

Tom B. Ward, of 
was elected president of the 
Bar Association at a recent 
the Association. Richard I 
chosen Vice-president and R. C. Pr 
was re-elected Secretar 
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Annual Reports 
of the 


American Bar Association 
Volumes 50 to 57 
(1925 to 1932) Inclusive 


proceedings of 
particular 


committee 


Each report contains 
the Annual Meeting for 
year, the addresses delivered 
and section reports and proceedings 
membership directory and historical data 
of interest to members of the Associa- 
tion. 
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facilities make 
supply of extra 
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Limited storage 
necessary to reduce the 
copies of reports for 1925 
1928, 1929, 1930, 1931 and 1932 which may 
be purchased by members of the Asso- 
ciation at $1.00 per copy, postpaid. 
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A Satisfactory Binder for the Journal 


The Binder has backs of art buckram, with the name American Bar Association JourRNAL stamped in gilt letters, 
and presents a rather handsome appearance. It can of course be used merely for current numbers or as a 
binding for the volume and placed on the shelf with other books. 


We are prepared to furnish this to our members at $1.50, which is merely manufacturer's cost plus mailing charge. 
There will be an interval of about two weeks from receipt of order to delivery. 
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Official Directory, 1933-1934 


President 
Earle W. Evans.... ee Wichita, Kansas 
First National Bank Building 
Secretary 
William P. MacCracken, Jr..... 


National 


....Washington, D. C. 

Press Building 
Assistant Secretary 

Richard Bentley... Chicago, Ill. 


209 S. La Salle St. 


Executive Secretary 
Olive G. Ricker... 
1140 


Chicago, II. 
North Dearborn Street 


Treasurer 
. Sioux Falls, S. D. 
Chicago, II. 


John H. Voorhees... ca 
Treasurer’s Office, 1140 North Dearborn St 


Executive Committee 
Clarence E. Martin (Ex. Of.)..........Martinsburg, W. Va. 
George H. Smith (Ex. Of.)...........Salt Lake City, Utah 
ee BO ee 8 errr Chicago, IIl. 
Harry S. Knight 


Memphis, Tenn. 
Seattle, Wash. 


Pioche, Nev. 

New York, N. Y. 
Washington, D. C. 
Dallas, Tex. 
Minneapolis, Minn. 


Vice-Presidents 

Leslie P. Snow, First U. S. Judicial Circuit.. Rochester, N. H. 
New York, N. Y. 
Wilmington, Del. 
Raleigh, N. C. 
New Orleans, La. 
Detroit, Mich. 
Springfield, Ill. 
Des Moines, Ia. 
... Oakland, Calif. 
Cheyenne, Wyo. 


Charles H. Strong, Second Circuit 
John P. Nields, Third Circuit 

J. Crawford Biggs, Fourth Circuit 
George H. Terriberry, Fifth Circuit 
Oscar C. Hull, Sixth Circuit 

R. Allan Stephens, Seventh Circuit 
Jesse A. Miller, Eighth Circuit 
Charles A. Beardsley, Ninth Circuit 
W. C. Kinkead, Tenth Circuit 


(Standing and Special Committees on page 681, Nov. 1933 
issue. General Council and Officers of Sections, pages 619, 620 


Oct. 1933 issue.) 











ACembers, 


American Bar Association: 


We are in postition to handle additional 
manuscripts of law books, semi-legal books, 
and business law books. 


We are interested in the purchase of copy- 
rights on existing law books, particularly on 
State Statutes, Codes, Digests, and Prac- 
tice Books, worth revising. 





We invite correspondence regarding the 
above and will give prompt consideration to, 
and hold strictly confidential, any manu- 
scripts or copyrights submitted to us. 


We are America’s oldest law publishing 
house (Est. 1804), and during the past 100 
years have published over 1000 titles. For 
three quarters of a century oficial publishers 
United States Supreme Court Reports. 








BANKS-BALDWIN PUBLISHING COMPANY 
America’s Oldest Law Publishing House—Est. 1804 


3730 Euclid Avenue 521 Fifth Avenue 
CLEVELAND NEW YORK 




















